

















e The loss of faith from competing generators given that a co-owned generation and
transmission business would be most likely to schedule transmission outages to favour
themselves

3 What kinds of issues should be considered to enhance the ring fencing guidelines and use of their content in

the NEL, if this option is preferred

TRUenergy considers that the ring fencing guidelines should be enhanced in the manner proposed in this paper.
As we have indicated in this paper, we consider that the current legislative framework provides adequate
protection against possible market failure and reduced generator competition as a result of a vertical merger
between transmission and generation. Therefore, the CCA under Section 50 would prevent the anti-competitive
impacts of the co-ownership of a transmission/generation merger in the NEM.

However, we support the enhancements to the ring fencing guidelines as proposed in this paper to deal with
the scenarios where Section 50 of the CCA might not apply to some circumstances e.g. Greenfield development
or possible acquisitions of generation and transmission in different regions. To deal with these scenarios, we
propose formalizing the ring fencing guidelines by inserting:

e high level transmission ring fencing principles into the National Electricity Law (NEL)
e specific ring fencing guidelines into the National Electricity Rules (NER).2

Currently, the AER is required to develop ring fencing guidelines in accordance with Section 6A.21.2 of the NER.
The content of those guidelines may include but is not limited to:

the discrimination of service

e sharing of confidential information.

e the power for the AER to prevent co-ownership of a related business above an appropriate threshold
level of 5%

e a TNSP from sharing decisions in favour of an “associate” business

e a TNSP to provide ring fenced services to allocate costs under a methodology agreed to by the AER

Were the MCE to formalise the ring fencing guidelines as proposed in this paper, then the content of any
changes would need to be consulted upon to ensure they are appropriate. We expect that all of the issues that
are currently covered in Section 6A.21.2 of the NER would be included in any specific ring fencing guidelines
developed in the NER. The specific ring fencing guidelines developed in the NER would need to be consulted
upon with market participants. In addition, we would expect to consult with the relevant regulatory body on
the form of ring fencing principles that would be included in the NEL.

TRUenergy considers that it would be prudent for any changes to the current ring fencing arrangements in
transmission as proposed in this paper to be developed in accordance with best practice regulation. Any
changes would need to be objective and certain so that business has a clear understanding of their application.
Further, any discretion given to the AER would need to be clearly defined.

Finally, TRUenergy does not support formalising the ring fencing guidelines as proposed in Option B in the RIS.
Currently, we remain concerned that the MCE in its proposal for “enhanced” ring fencing rules under Option B
seems to be suggesting a de facto competition test to be administered by the AER. We suggest that this would
be in-appropriate.

. What is your response to the likely costs, benefits and risks of each option as described under ‘ Costs and
benefits of regulatory provisions that limit co-ownership in the NEM’ in section 5.3

2 TRUenergy understands that the NER currently require the AER to develop ring fencing guidelines in consultation with the participating
jurisdiction. So, whilst the requirement for the AER to develop ring fencing guidelines are embedded in the NER, the ring fencing guidelines
themselves are not embedded in the NER.
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TRUenergy provides the following comments regarding the ‘costs and benefits’ of the regulatory solutions that
limit the co-ownership in the NEM.

Option A: Maintain the current arrangement

TRUenergy supports Option A.

We accept that there are some strong benefits in retaining this option.
That is, that:

e The current arrangements under the CCA under Section 50 are broad enough to ensure that this
form of merger would be prevented

e There is no tangible evidence that proves that the CCA under section 50 is in adequate in
dealing with the anti competitive impacts of a merger between transmission/generation entity
in the NEM

e There have been few co-ownership attempts of transmission/generation in the NEM to date.

Therefore, it could be that there are limited benefits to developing specific cross ownership
provisions in the NEL to deal with this issue.

However, the RIS lists two major risks associated with implementing Option A. It states the likely costs
of Option A to be that:

e Section 50 of the CCA would not prevent co-ownership if it results from a Greenfield
investment. Option A would not provide this protection.

In response to this, we consider that our proposal to formalise the current ring fencing
guidelines as proposed in this paper would address this matter.

e The current ring fencing guidelines developed by the AER under the NER provisions would fail
to manage the market risks associated with potential co-ownership and lead to a poor market
outcome.

In our view, formalising the ring fencing guidelines as proposed in this paper would make them
more enforceable thereby acting as a strong deterrent to a market failure.
Option B: Revise ring fencing guidelines for transmission and insert relevant components in the NEL

TRUenergy does not support Option B.

This option is a current provision, which would broadly remain the same. The key change would be to
ensure the ring fencing provisions were enforceable in the NEL.

TRUenergy considers that a more appropriate ring fencing model would be to develop:

e high level transmission ring fencing principles in the National Electricity Law (NEL)
e specific ring fencing guidelines into the National Electricity Rules (NER).?

TRUenergy’s main concern with this Option B is that it appears to be suggesting a de facto competition
test to be administered by the AER. We do not believe that the AER should be empowered to make a

2 TRUenergy understands that the NER currently require the AER to develop ring fencing guidelines in consultation with the participating
jurisdiction. So, whilst the requirement for the AER to develop ring fencing guidelines are embedded in the NER, the ring fencing guidelines
themselves are not embedded in the NER.
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discretionary judgement on the competition benefits of the transmission/generation merger. We would
prefer that a court did this under section 50 of the CCA.

As such, we submit that this option is not appropriate.

Option C: Generation/Transmission mechanism with a percentage exemption plus MW Exemption

TRUenergy does not support Option C.

The RIS lists the following major benefits associated with implementing Option C.

They include:

e  Option C would complement Section 50 of the CCA according to the RIS.

We do not consider that Option C would complement the CCA under Section 50. In fact,
because we cannot find any evidence to prove that the CCA under section 50 is in adequate in
dealing with the anti competitive impacts of a merger between transmission/generation
entities in the NEM, we do not support this option. Therefore, we regard the administrative
costs and the efforts of implementing this solution would outweigh its benefits.

e Option C would manage both Greenfields and merger/acquisition activity according to the RIS.

We consider that formalising the ring fencing guidelines as proposed in this paper would deal
with this issue.

e  Option C would provide the business certainty to the market according to the RIS.
We consider our proposal to formalise the ring fencing guidelines as proposed in this paper

would provide business the certainty that it requires.

E: Conclusion

TRUenergy welcomes the opportunity to make a submission to this RIS developed by the MCE.

We hope our comments help the MCE to crystallise its views relating to the mergers of transmission/generation in the
NEM.

TRUenergy agrees that a transmission/generation merger would be anti-competitive. The analysis presented in the
MCE RIS makes this clear.

We consider that section 50 of the CCA will prevent the anti-competitive impacts of a co-ownership of a
transmission/generation merger in the NEM. Hence, we support Option A over Option C.

We do not support electricity specific cross ownership rules.

However, we can see that there are scenarios where section 50 of the CCA might not apply to some circumstances
e.g. Greenfield development or possible acquisitions of generation and transmission in different regions. As a result,
we can see that merit in formalizing the existing ring fencing guidelines for transmission and related business in the
manner proposed in this paper so they can manage and ameliorate the anti-competitive aspects of such
combinations. This is particularly so, if there is some doubt over the enforceability of the transmission ring fencing
guidelines as suggested in the RIS.

However, any ring fencing guidelines that are formalised in the manner proposed in this paper, should, in accordance

with best practice regulation, be objective and certain so that business has a clear understanding of their application.
Further, any discretion given to the AER should be clearly defined.
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If the MCE decides to formalise the ring fencing guidelines as we have proposed in this paper, then the content of
those ring fencing rules should be consulted upon to ensure they are appropriate. We are concerned that the MCE in
its proposal for “enhanced” ring fencing rules under Option B seems to be suggesting a de facto competition test to be
administered by the AER. We submit that this would not be appropriate.

We thank the MCE for considering our submission to this consultation. For enquiries regarding this submission, please
feel free to contact me at TRUenergy on Tel: 03 8628 1240

Regards

2 flt

Con Noutso
Regulatory Manager
TRUenergy
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