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T.rOO9 Energy Co<poralion LimitM (Tarong Ene'9Y) i. pleased to make
lhe foRowi"ll subm;'sion in respect oIlh" MeE Consulto!ion Paper on t~e

Proposed Nalion.1 EleClJidl'i Rule Chong" Process dated August 2004
jll,e Consulr.r/on Paper,.

Further lo our submission 'egardio'lg lhe March 2004 o;scussior"l Poper,
rarong e""'9Y wi,he. 10 again express its broad support for th~ MiniSlerial
Council on Energy'~ (MCE's) foc<JS on redudng!he cU(lenl duplication thot
ex"ts
I-lowe.",.

in the Notional Eledricity Code (the Code) change proees,_
we .1"," thot thi$ support ;,. qua:i~ed 10 the extent that this

.tre.m~ning <l<>es nol inc<ease any residual !<>gal 0< regulatOol)l risk 0< lirruls
thoo ability 10< aggrieved Code partieipants to req"""t me.its feview of an
AEMC decision,

More specifically. Tarong E",,'9Y wishes to e<pren the 101,,,,,,"9 concems:

Rofo"al of Code Change Proposal. to Ihe AGCC

It remam. a concern for Tarong E""rgy thai while lhe pr<>posal requtes aO
access related Code ehanges 10 be submitted to the ACCC for approval
.,,;doc Part 111,0. 01 the TPA, the "'E;:MC wi! h.ve Ihe <6.",,-t"'" to rer...
competition related "hangM to thoo AGGG fo< Part VII authorisation It
rem";ns our bet;"f that all eompetolion related ch.nge. should be ref""red
to the AGeG for authorisation or at the very least lhe AEMC should involve
thoo Aeee in deeidiolg whelher or not tile Gode ch'r>ge does in laet rel.te
10 either compelition 3ndlor the access regime. It is <>lien difficu~ to
<l<>term"'e whell>er a proposed Code change may have a competiti"" or ,--,
access impact A clear example of this is the recent debale Of> thoo _".n...",
q""stion of whelher the whole 01 Chapter 3 01 !he NEG Should be included ,-
as part of the ",cess coda.

--­
'",

.
The Cooa.s. St.tutory Instrument

-
We understandlhat in an attempt to adequately ad<!ress 1M iss"", the
MCE has obtained QC a<M<e and instructed its legal ",",,"oro to redraft
lhe Gode into a sel of rules wtlich are maMat'")' ror all Gode portkipanls
While this may sourK! ~ke ,r'" ... "",,_• straightforward task Tarong Energy fOfe:<ees
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.ome ",al practical dlffk:",thel in <;Ioing Ih,s Ou, primary coneern is thai
whe", the Co<tc ..,10 out a ~st ot principles that NEMMCO musl conside, in
prepaling a proc<!dUfe, the PfocedUr. itsej!. which ma~ have potential
competltioo retaler! implications, does no! benefit from the r:<otec!lon
a!lof(le<1 to the new Rules "as a statut<><y insh~nt"

An example ot IhlS can be found in clause 3.15.6A of the Code. Th"
cI.use requires NEMMCO to prepare a r:<OCedure for determmng
contnbutioo f.ctors for use in alJocaling anciUary services CoSis 10 Markel
Generators aOOlor Customers having regard to a set 01 pnnciple•. Under
lhe e'is1"'ll autf>Ofisalion arrangements the ACCC authorise. that
NEMMCO develop. procedure consistent \'oith fhole pri"""pIe. In
contrasl, ~ is uncle.r whelher sucl1 a pro<:edUfe would be affon:led the
same r:<Oleclion ~ the "Code as Statut<><y Rules" <>ption to managing TPA
nsk is adopted

Mgrit. Review

II conlmue. to be the po.~ioo 011he MCE that """'sion making of the
AEMC 00 a proposed Code change \'oill only be .ubjeCito jud;o;.ial.oo no!
melit. reVIeW. The legiSlative and R""ul.tory Framewor1< Informalioo
Paper al.o 'eleased in August 2004 appears to justiIV this stance by
provi<;l;ng that -the AEMC is subject to subst.ntial consu~atiooohIigatioos
aoo accountability requirements" which means that "the merits of its
c1eClSIOOO \'oil be subject to puI>lic aoo transparent debate- (pp14-15) This
doe. not however prolfide u. mi>ch com1on in circo.mstances where
clesplie exlen.ive con."lt.t"'" the AEMC errs in making. de<:ision in
",I.tioo to • proposed Code change

Under the current autr.onsation arrangements aggrieved code panicipaots
have access to defa<to merits review through the A",tr.~an Compet~lOn

Tribunal (the Tribuna~. At; \'00 would know. a review by the Tribunal is a
re-heanrl\l or a re_cooside"tiM of a maM, and a may perform a~ lhe
fuoctions and exe,cise all the powers of the original deci""",",,"aker 1<x too
purposes of review. The TMbunal can therefore hea' applica'ions lor review
or determinabons of the ACCC to elher g,ant or revoke aulhori..tions
relating '0 proposed Code change'.

The "Net Senefit" Test

In making a <!ecis"'" 00 a pr<>posed code change, the AEMC will be
required to apply a "net benefits" test b....d on the achievement of the
Market Objective.. It is shll unclear whether lhis test is analogous 10 the
test currently .pplied ~y the ACCC under the TPA for competition and
access related .uthorilations. This point stiR requires clarificatioo.

NEMMCO Involvement

In our submissi<>f1 on the M.rch 2004 Di=..ion Paper_ h'llhlighted a
contern that NEMMCO had no! been mentk>ne<1 a. a body that shootd be
consu~eda'lea,' in relalion to pr<>posed code chang"" that may
negall\lel, impact lhe ongoing operatron of the markel. We acknowledge
Ihal thi. point was ack:!r••..,d at 2.3.2 01 the CO<1s"lt31ion Paper. however,
a position 00 the matlef was not provided It would be helpful ~ th" could
be cla,.;r1M



 

.. .,.,., _ ..,"""*~ rased in _ lellot< pINM 00

nal heoUle to COIUCl ..

-- ... ...-;e
Greg He...

SENIOR IMNAGER PHYSICAl.IMRKETS &. REGUlATORY AFFAIRS

Ant!'ol>y~

T~ (07) 3228 .152

F_",,'" (07) 3228.300

..,...-


