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The Parliament of South Australia enacts asfollows:

Part 1—Preliminary

1—Short title

This Act may be cited as the National Electricity (South Australia) (National
Electricity Law—Miscellaneous Amendments) Amendment Act 2007.

2—Commencement
(1) ThisAct will comeinto operation on aday to be fixed by proclamation.

(2) Section 7(5) of the Acts Interpretation Act 1915 does not apply to this Act or a
provision of this Act.

3—Definition
In this Act—

NEL means the National Electricity Law set out in the Schedule to the National
Electricity (South Australia) Act 1996.

4—Amendment provisions

In this Act, aprovision under a heading referring to the amendment of a specified Act
amends the Act so specified.

Part 2—Amendment of National Electricity (South Australia)
Act 1996 as part of the national scheme

5—Amendment of section 2 of the NEL—Definitions
(1) NEL, section 2—before the definition of AEMC initiated Rule insert:
access determination means a determination of the AER under Part 10;
access dispute has the meaning given by section 2A;

additional Minister initiated Rules means Rules made under section 90A by
the Minister in right of the Crown of South Australia administering Part 2 of
the National Electricity (South Australia) Act 1996 of South Australia;

AEMC means the Australian Energy Market Commission established by
section 5 of the Australian Energy Market Commission Establishment
Act 2004 of South Australia;
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(2) NEL, section 2, definition of AER economic regulatory function or power—delete
the definition and substitute:

AER means the Australian Energy Regulator established by section 44AE of
the Trade Practices Act 1974 of the Commonwealth;

AER economic regulatory decision means a decision (however described) of
the AER under this Law or the Rules performing or exercising an AER
economic regulatory function or power;

AER economic regulatory function or power means a function or power
performed or exercised by the AER under this Law or the Rules that relates to
the economic regulation of services provided by—

(@) aregulated distribution system operator by means of, or in
connection with, a distribution system; or

(b) aregulated transmission system operator by means of, or in
connection with, a transmission system,

and includes a function or power performed or exercised by the AER under
this Law or the Rules that relates to—

(c) the preparation of anetwork service provider performance report;

(d) themaking of, as the case requires, a distribution determination or
transmission determination;

(e) an access determination;

associate in relation to a person has the same meaning it would have under
Division 2 of Part 1.2 of the Corporations Act 2001 of the Commonwealth if
sections 13, 16(2) and 17 did not form part of that Act;

(3 NEL, section 2, definitions of Australian Energy Market Commission and Australian
Energy Regulator—delete the definitions

(4) NEL, section 2—after the definition of derogation insert:
direct control network service has the meaning given by section 2B;

distribution determination means a determination of the AER under the
Rules that regulates any 1 or more of the following:

(@) thetermsand conditions for the provision of electricity network
services that are the subject of economic regulation under the Rules
including the prices an owner, controller or operator of a distribution
system charges or may charge for those services;

(b) therevenue an owner, controller or operator of adistribution system
earns or may earn from the provision by that owner, controller or
operator of electricity network services that are the subject of
economic regulation under the Rules;

distribution reliability standard means a standard imposed by or under the
Rules or jurisdictional electricity legislation relating to the reliability or
performance of a distribution system;
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distribution service standard means a standard relating to the standard of
services provided by aregulated distribution system operator by means of, or
in connection with, a distribution system imposed—

(@) by or under jurisdictional electricity legislation; or
(b) by the AER in accordance with the Rules;

distribution system safety duty means a duty or requirement under an Act of a
participating jurisdiction, or any instrument made or issued under or for the
purposes of that Act, relating to—

(@) thesafedistribution of electricity in that jurisdiction; or
(b) the safe operation of the distribution system in that jurisdiction;
(5) NEL, section 2—after the definition of draft Rule determination insert:

electricity network service means a service provided by means of, or in
connection with, a transmission system or distribution system;

(6) NEL, section 2, definition of electricity services—delete paragraph (b) and substitute:
(b) electricity network services;
(7) NEL, section 2—after the definition electricity services insert:

end user means a person who acquires electricity or proposes to acquire
electricity for consumption purposes,

(8) NEL, section 2—after the definition of final Rule determination insert:

form of regulation factors has the meaning given by section 2F;

general regulatory information order has the meaning given by section 28C;
(99 NEL, section 2—after the definition of initial National Electricity Rulesinsert:

interconnected national electricity system means the interconnected
transmission and distribution system in this jurisdiction and in the other
participating jurisdictions used to convey and control the conveyance of
electricity to which are connected—

(@) generating systems and other facilities; and

(b) loads settled through the wholesal e exchange operated and
administered by NEMMCO under this Law and the Rules;

(10) NEL, section 2, definition of jurisdictional electricity legislation—delete the
definition and substitute:

jurisdictional electricity legislation means an Act of a participating
jurisdiction (other than national electricity legislation), or any instrument
made or issued under or for the purposes of that Act, that regulates the
generation, transmission, distribution, supply or sale of electricity in that
jurisdiction;
(11) NEL, section 2, definition of jurisdictional regulator, paragraphs (a) to (e)—delete
the paragraphs and substitute:

(@) if thisLaw isapplied asalaw of the State of New South Wales—
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(b)

(©)

(d)

(€)

(i)

(i)

the Independent Pricing and Regulatory Tribunal of New
South Wales established by section 5(1) of the Independent
Pricing and Regulatory Tribunal Act 1992 of New South
Wales; or

if the functions or powers of the Independent Pricing and
Regulatory Tribunal of New South Wales under this Law
are transferred to the AER by or under alaw of New South
Wales, the AER;

if thisLaw isapplied asalaw of the State of Victoria—

(i)

(i)

the Essentia Services Commission established by
section 7(1) of the Essential Services Commission Act 2001
of Victoria; or

if the functions or powers of that Essential Services
Commission under this Law are transferred to the AER by
or under alaw of Victoria, the AER;

if thisLaw is applied asalaw of the State of Queensland—

(i)

(if)

the Queensland Competition Authority established by
section 7 of the Queensland Competition Authority Act 1997
of Queensland; or

if the functions or powers of the Queensland Competition
Authority under this Law are transferred to the AER by or
under alaw of Queensland, the AER;

if thisLaw isapplied asalaw of the State of South Australia—

(i)

(i)

the Essential Services Commission established by
section 4(1) of the Essential Services Commission Act 2002
of South Australia; or

if the functions or powers of that Essential Services
Commission under this Law are transferred to the AER by
or under alaw of South Australia, the AER;

if thisLaw isapplied asalaw of the Australian Capital Territory—

(i)

(i)

the Independent Competition and Regulatory Commission
for the Australian Capital Territory established by section
5(1) of the Independent Competition and Regulatory
Commission Act 1997 of the Australian Capital Territory; or

if the functions or powers of the Independent Competition
and Regulatory Commission for the Australian Capital
Territory under this Law are transferred to the AER by or
under alaw of the Australian Capital Territory, the AER;

(12) NEL, section 2—after the definition of MCE insert:

MCE directed review means areview conducted by the AEMC under
Division 4 of Part 4;
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(13) NEL, section 2, definition of national electricity market objective—delete the
definition and substitute:

national electricity objective means the objective set out in section 7;
(14) NEL, section 2, definition of National Electricity Rules—
(a) after paragraph (a) insert:
(ab) additional Minister initiated Rules; and
(b) inparagraph (b)(i)—after "Rules" insert:
or additional Minister initiated Rules
(15) NEL, section 2, definition of national electricity system—

() delete "interconnected transmission and distribution system referred to in
paragraph (b)" and substitute:

interconnected national electricity system
(b) delete paragraph (b) and substitute:
(b) theinterconnected national electricity system;
(16) NEL, section 2—after the definition of national electricity system insert:
negotiated network service has the meaning given by section 2C;
(17) NEL, section 2—after the definition of NEMMCO insert:

network revenue or pricing determination means a distribution
determination or a transmission determination;

network service provider means a Registered participant registered for the
purposes of section 11(2) that owns, controls or operates a transmission
system or distribution system that forms part of the interconnected national
electricity system;

network service provider performance report means areport prepared by the
AER under section 28V,

network service user means a user who is provided with an electricity
network service;

(18) NEL, section 2, definition of offence provision—delete the definition and substitute:

offence provision means a provision of this Law the breach or contravention
of which by a person exposes that person to afinding of guilt by a court;

officer has the same meaning as officer has in relation to a corporation under
section 9 of the Corporations Act 2001 of the Commonwealth;

(19) NEL, section 2—after the definition of power system security insert:

prospective network service user means a person who seeks or wishes to be
provided with an electricity network service;

(20) NEL, section 2—after the definition of Registered participant insert:

regulated distribution system operator means an owner, controller or
operator of adistribution system—

(@ whoisaRegistered participant; and
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(b) whose revenue from, or prices that are charged for, the provision of
electricity network services are regulated under a distribution
determination;

regulated network service provider means—
(@) aregulated distribution system operator; or
(b) aregulated transmission system operator;

(21) NEL, section 2, definition of regulated transmission system operator—del ete
paragraph (b) and substitute:

(b) whose revenue from, or prices that are charged for, the provision of
electricity network services are regulated under atransmission
determination;

(22) NEL, section 2, definition of regulatory obligation—del ete the definition and
substitute:

regulatory information instrument means a general regulatory information
order or aregulatory information notice;

regulatory information notice has the meaning given by section 28D;
regulatory obligation or requirement has the meaning given by section 2D;
regulatory payment has the meaning given by section 2E;

(23) NEL, section 2—after the definition of Reliability Panel insert:
revenue and pricing principles means the principles set out in section 7A;

(24) NEL, section 2, definition of transmission deter mination—adelete the definition and
substitute:

transmission determination means a determination of the AER under the
Rules that regulates any 1 or more of the following:

(8 thetermsand conditionsfor the provision of electricity network
services that are the subject of economic regulation under the Rules
including the prices an owner, controller or operator of a
transmission system charges or may charge for those services;

(b) therevenue an owner, controller or operator of atransmission system
earns or may earn from the provision by that owner, controller or
operator of electricity network services that are the subject of
economic regulation under the Rules;

(25) NEL, section 2—definition of transmission service standard—delete "Rules.” and
substitute:

Rules;
(26) NEL, section 2—after the definition of transmission service standard insert:

transmission system safety duty means a duty or requirement under an Act of
aparticipating jurisdiction, or any instrument made or issued under or for the
purposes of that Act, relating to—

(@) thesafetransmission of electricity in that jurisdiction; or
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(b) the safe operation of the transmission system in that jurisdiction;

Tribunal means the Australian Competition Tribunal referred to in the Trade
Practices Act 1974 of the Commonwealth and includes a member of the
Tribunal or aDivision of the Tribunal performing functions of the Tribunal.

(27) NEL, section 2—after the definition of distribution service standard insert:

distribution system means the apparatus, electric lines, equipment, plant and
buildings used to convey or control the conveyance of electricity that the
Rules specify as, or as forming part of, adistribution system;

(28) NEL, section 2—after the definition of transmission service standard insert:

transmission system means the apparatus, electric lines, equipment, plant and
buildings used to convey or control the conveyance of electricity that the
Rules specify as, or forming part of, atransmission system,;

6—Amendment of the NEL—New sections 2A to 2F inserted

NEL—after section 2 insert:

2A—M eaning of access dispute
An access dispute is a dispute between—

(& anetwork service user or prospective network service user;
and

(b) anetwork service provider,

about an aspect of accessto an electricity network service specified
by the Rules to be an aspect to which Part 10 applies.

2B—M eaning of direct control network service
A direct control network serviceis an electricity network service—

(8 theRules specify as aservice the price for which, or the
revenue to be earned from which, must be regulated under a
distribution determination or transmission determination; or

(b) if the Rulesdo not do so, the AER specifies, in adistribution
determination or transmission determination, as a service the
price for which, or the revenue to be earned from which,
must be regulated under the distribution determination or
transmission determination.

2C—Meaning of negotiated network service
A negotiated network serviceis an electricity network service—
(@ thatisnot adirect control network service; and
(b) that—

(i) theRules specify as a negotiated network service;
or
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(it)  if the Rules do not do so, the AER specifiesas a
negotiated network service in adistribution
determination or transmission determination.

2D—M eaning of regulatory obligation or requirement
(1) A regulatory obligation or requirement is—

(& inrelation to the provision of an electricity network service
by aregulated network service provider—

(i) adistribution system safety duty or transmission
system safety duty; or

(i) adistribution reliability standard or transmission
reliability standard; or

(ili) adistribution service standard or transmission
service standard; or

(b) anobligation or requirement under—
(i) thisLaw or Rules; or

(i) an Act of aparticipating jurisdiction, or any
instrument made or issued under or for the purposes
of that Act, that levies or imposes atax or other
levy that is payable by aregulated network service
provider; or

(ilf) an Act of aparticipating jurisdiction, or any
instrument made or issued under or for the purposes
of that Act, that regulatesthe use of land in a
participating jurisdiction by aregulated network
service provider; or

(iv) anAct of aparticipating jurisdiction or any
instrument made or issued under or for the purposes
of that Act that relates to the protection of the
environment; or

(v) anAct of aparticipating jurisdiction, or any
instrument made or issued under or for the purposes
of that Act (other than national electricity
legislation or an Act of a participating jurisdiction
or an Act or instrument referred to in
subparagraphs (ii) to (iv)), that materially affects
the provision, by aregulated network service
provider, of eectricity network servicesthat are the
subject of adistribution determination or
transmission determination.

(2) A regulatory obligation or requirement does not include an
obligation or requirement to pay afine, penalty or compensation—

(@ for abreach of—
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(i) adistribution system safety duty or transmission
system safety duty; or

(ii) adistribution reliability standard or transmission
reliability standard; or

(ilf) adistribution service standard or transmission
service standard; or

(b) under this Law or the Rules or an Act or an instrument
referred to in subsection (1)(b)(ii) to (v).

Note—
See also section 7A(2)(b).

2E—M eaning of regulatory payment

A regulatory payment is a sum that a regulated network service
provider has been required or allowed to pay to a network service
user or an end user for a breach of, as the case requires—

(@ adistribution reliability standard or transmission reliability
standard; or

(b) adistribution service standard or transmission service
standard,

because it was efficient for the regulated network service provider (in
terms of the provider's overall business) to pay that sum.

Note—
See also section 7A(2)(b).

2F—Form of regulation factors
The form of regulation factors are—

(& thepresence and extent of any barriersto entry in a market
for electricity network services;

(b) the presence and extent of any network externalities (that is,
interdependencies) between an electricity network service
provided by a network service provider and any other
electricity network service provided by the network service
provider;

(c) thepresence and extent of any network externalities (that is,
interdependencies) between an electricity network service
provided by anetwork service provider and any other
service provided by the network service provider in any
other market;

(d) theextent to which any market power possessed by a
network service provider is, or islikely to be, mitigated by
any countervailing market power possessed by a network
Service user or prospective network service user;
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(e) the presence and extent of any substitute, and the elasticity
of demand, in amarket for an electricity network service in
which a network service provider provides that service;

(f) the presence and extent of any substitute for, and the
elasticity of demand in a market for, electricity or gas (as the
case may be);

(g) theextent to which thereisinformation availableto a
prospective network service user or network service user,
and whether that information is adequate, to enable the
prospective network service user or network service user to
negotiate on an informed basis with a network service
provider for the provision of an electricity network service
to them by the network service provider.

7—Amendment of section 6 of the NEL—M inistersof participating
jurisdictions
NEL—delete section 6(2) and (3)
8—Amendment of the NEL—Section 7 substituted and new section 7A inserted
NEL—delete section 7 and substitute:

7—National electricity objective

The objective of this Law isto promote efficient investment in, and
efficient operation and use of, el ectricity services for the long term
interests of consumers of electricity with respect to—

(& price, quality, safety, reliability and security of supply of
electricity; and

(b) thereliability, safety and security of the national electricity
system.

7A—Revenue and pricing principles

(1) Therevenue and pricing principles are the principles set out in
subsections (2) to (7).

(2) A regulated network service provider should be provided with a
reasonabl e opportunity to recover at least the efficient costs the
operator incurs in—

(@ providing direct control network services; and

(b) complying with aregulatory obligation or requirement or
making a regulatory payment.
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(3 A regulated network service provider should be provided with
effective incentives in order to promote economic efficiency with
respect to direct control network services the operator provides. The
economic efficiency that should be promoted includes—

(@ efficient investment in a distribution system or transmission
system with which the operator provides direct control
network services, and

(b) theefficient provision of electricity network services; and

(c) theefficient use of the distribution system or transmission
system with which the operator provides direct control
network services.

(4) Regard should be had to the regulatory asset base with respect to a
distribution system or transmission system adopted—

(@ inany previous—

(i) asthe caserequires, distribution determination or
transmission determination; or

(if) determination or decision under the National
Electricity Code or jurisdictional electricity
legislation regulating the revenue earned, or prices
charged, by a person providing services by means
of that distribution system or transmission system,
or

(b) intheRules.

(5) A priceor charge for the provision of adirect control network
service should alow for areturn commensurate with the regulatory
and commercial risksinvolved in providing the direct control
network service to which that price or charge relates.

(6) Regard should be had to the economic costs and risks of the potential
for under and over investment by a regulated network service
provider in, as the case requires, adistribution system or
transmission system with which the operator provides direct control
network services.

(7) Regard should be had to the economic costs and risks of the potential
for under and over utilisation of a distribution system or transmission
system with which a regulated network service provider provides
direct control network services.

9—Amendment of section 8 of the NEL—M CE statements of policy principles
(1) NEL, section 8(1)—after "powers' insert:
in—
(8 makingaRule; or
(b) conducting areview under section 45
(2) NEL, section 8(2)—delete "market"
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10—Amendment of the NEL—New Division heading inserted into Part 2
NEL—before section 11 insert:
Divison 1—Registration
11—Amendment of section 11 of the NEL—Electricity market activitiesin this
jurisdiction
(1) NEL, section 11(1)—delete "a generating system connected to the interconnected
transmission and distribution system” and substitute:

, inthisjurisdiction, a generating system connected to the interconnected
national electricity system

(2) NEL, section 11(2)—delete "atransmission system or distribution system that forms
part of the interconnected transmission and distribution system” and substitute:

, inthisjurisdiction, atransmission system or distribution system that forms
part of the interconnected national electricity system

(3 NEL, section 11(3)—after "administering" insert:
, inthisjurisdiction,
(4) NEL, section 11(4)—after "engage in" insert:
, inthisjurisdiction,
12—Amendment of the NEL—New Division 2 inserted into Part 2
NEL—after section 14 insert:

Division 2—Regulated network service providers

14A—Regulated transmission system operator must comply
with transmission deter mination

A regulated transmission system operator must comply with a
transmission determination that applies to the electricity network
services provided by that operator.

Note—

Section 14A isacivil penalty provision: See the definition of civil penalty
provision in section 58.

14B—Regulated distribution system operator must comply with
distribution determination

A regulated distribution system operator must comply with a
distribution determination that applies to the electricity network
services provided by that operator.

Note—

Section 14B isacivil penaty provision: See the definition of civil penalty
provision in section 58.
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13—Amendment of section 15 of the NEL—Functions and powers of AER
(1) NEL, section 15(a)—delete the paragraph and substitute:
(@ tomonitor compliance by—

() Registered participants and other persons with this Law, the
Regulations and the Rules; and

(i)  regulated network service providers with network revenue
or pricing determinations; and

(2) NEL, section 15(b)—delete "that are not offence provisions' and substitute:
, including offences against this Law
(3 NEL, section 15(c)(iii)—delete "; and" and substitute:
; or
(4) NEL, section 15—after paragraph (c)(iii) insert:
(iv) inrelation to offences against this Law; and
(5) NEL, section 15—after paragraph (e) insert:

(ea) to prepare and publish reports on the financial and operational
performance of network service providersin providing electricity
network services; and

(eb) to approve compliance programs of service providers relating to
compliance by service providers with this Law or the Rules; and

(6) NEL, section 15—after its present contents (now to be designated as subsection (1))
insert:

(2) The AER hasthe power to do al things necessary or convenient to
be done for or in connection with the performance of its functions.

14—Amendment of the NEL—New section 16 substituted
NEL—delete section 16 and substitute:

16—Manner in which AER performs AER economic regulatory
functions or powers

(1) The AER must, in performing or exercising an AER economic
regulatory function or power—

(@ perform or exercise that function or power in a manner that
will or islikely to contribute to the achievement of the
national electricity objective; and

(b) if thefunction or power performed or exercised by the AER
relates to the making of a distribution determination or
transmission determination, ensure that the regul ated
network service provider to whom the determination will
apply, and any affected Registered participant, are, in
accordance with the Rules—

(i) informed of material issues under consideration by
the AER; and
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(it)  given areasonable opportunity to make submissions
in respect of that determination beforeit is made.

(2) Inaddition, the AER—
(8 must take into account the revenue and pricing principles—

(i) when exercising a discretion in making those parts
of adistribution determination or transmission
determination relating to direct control network
services; or

(i)  when making an access determination relating to a
rate or charge for an electricity network service; and

(b) may take into account the revenue and pricing principles
when performing or exercising any other AER economic
function or power, if the AER considersit appropriate to do
0.

(3) For the purposes of subsection (2)(a)(ii), areference to a"direct
control network service" in the revenue and pricing principles must
be read as areference to an "electricity network service'.

(4) Inthissection—

affected Registered participant means a Registered participant (other
than the regulated network service provider to whom the distribution
determination or transmission determination will apply) whose
interests are affected by the distribution determination or
transmission determination.

15—Amendment of the NEL—New section 18 substituted
NEL—delete section 18 and substitute:

18—Confidentiality

Section 44AAF of the Trade Practices Act 1974 of the
Commonwealth has effect for the purposes of this Law, the
Regulations and the Rules asiif it formed part of this Law.

Note—
See also Division 6.

16—Amendment of the NEL—New heading to Division 2 of Part 3
NEL—delete the heading to Division 2 of Part 3 and substitute:
Division 2—Sear ch warrants
17—Amendment of section 19 of the NEL —Definitions
NEL, section 19, definition of relevant provision—delete the definition and substitute:

relevant provision means a provision of this Law, the Regulations or the
Rules.
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18—Amendment of the NEL—New section 20 substituted and new
sections 20A and 20B inserted

NEL—delete section 20 and substitute:

20—Authorised person

(1) The AER may, in writing, authorise a person that the AER considers
is suitably qualified or trained to be an authorised person for the
purposes of this Division.

(2) Anauthorised person must comply with any direction of the AER in
exercising powers or functions as an authorised person.

20A—I dentity cards
(1) The AER must issue an identity card to an authorised person.

(2) Theidentity card must contain the name, a recent photograph and the
signature of the authorised person.

(3) Anauthorised person must carry the identity card at all timeswhen
exercising powers or performing functions as an authorised person.

(4) Anauthorised person must produce his or her identity card for
inspection—

() beforeexercising a power as an authorised person; or

(b) at any time during the exercise of a power as an authorised
person, if asked to do so.

20B—Return of identity cards

If aperson to whom an identity card has been issued ceases to be an
authorised person, the person must return the identity card to the
AER as soon as practicable.

Maximum penalty: $500.
19—Amendment of section 21 of the NEL—Sear ch warrant
(1) NEL—delete section 21(1) and substitute:

(1) Anauthorised person may apply to a magistrate for the issue of a
search warrant in relation to a particular place if the person—

(8 believeson reasonable grounds that—

(i) thereisor hasbeen or will be abreach of arelevant
provision; and

(if) thereisor may be athing or things of a particular
kind connected with that breach on or in that place;
or

(b) reasonably suspects that—

(i) there may have been abreach of arelevant
provision; and
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(if) thereisor may beathing or things of a particular
kind connected with that breach on or in that place.

(2) NEL, section 21(2)—delete "authorising a person” and substitute:
authorising an authorised person

(3 NEL, section 21(2)(d)—delete "photograph” and substitute:
record an image of

20—Amendment of the NEL—deletion and substitution of sections 22 and 23
NEL—delete sections 22 and 23 and substitute:
22—Announcement of entry and details of warrant to be given
to occupier or other person at premises

(1) Thissection appliesif the occupier or another person who apparently
represents the occupier is present at premises when a search warrant
is being executed.

(2) Theauthorised person executing the warrant must—
(@ identify himself or herself to that person; and

(b) announce that he or she is authorised by the warrant to enter
the place; and

(c) beforeusing force to enter, give the person an opportunity to
alow entry; and

(d) givethe person acopy of the warrant.

(3 Theauthorised person executing the warrant is not entitled to
exercise any powers under the warrant in relation to premises if the
authorised person does not comply with subsection (2).

23—Announcement before entry

An authorised person executing a warrant need not comply with
section 22 if he or she believes on reasonable grounds that immediate
entry to premisesis required to ensure—

(8 thesafety of any person; or

(b) that the effective execution of the search warrant is not
frustrated.

21—Amendment of section 24 of the NEL—Copies of seized documents
(1) NEL, section 24(1)—delete "a person” where first occurring and substitute:
an authorised person
(2) NEL, section 24(1)—delete "the person” where twice occurring and substitute:
the authorised person
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22—Amendment of NEL—New section 25 substituted
NEL—delete section 25 and substitute:

25—Retention and return of seized documentsor things

(1) If anauthorised person executing a warrant seizes a document or
other thing in accordance with the warrant, the authorised person
must if he or she is not a person employed by the AER, give the
document or other thing seized to the AER.

(2) The AER must take reasonable steps to return the document or thing
to the person from whom it was seized if the reason for its seizure no
longer exists.

(3) If the document or thing seized has not been returned within
3 months after it was seized, the AER must take reasonable stepsto
return it unless—

(8 proceedingsfor the purpose for which the document or thing
was retained have commenced within that 3 month period
and those proceedings (including any appeal) have not been
completed; or

(b) amagistrate makes an order under section 26 extending the
period during which the document or thing may be retained.

23—Amendment of section 26 of the NEL—Extension of period of retention of
documents or things seized
NEL, section 26(1)—delete "An authorised person” and substitute:
The AER
24—Amendment of section 26 of the NEL—Obstruction of person authorised
to enter
NEL, section 27—delete "a person in" and substitute:
an authorised personin

25— Amendment of the NEL—New Divisions3to 7 of Part 3inserted
NEL—delete section 28 and substitute:

Division 3—General information gathering powers

28—Power to obtain information and documentsin relation to
per formance and exer cise of functions and powers

(1) If the AER hasreason to believe that a person is capable of providing
information or producing a document that the AER requires for the
performance or exercise of afunction or power conferred on it under
this Law or the Rules, the AER may, by notice in writing, serve on
that person a notice (arelevant notice).
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)

©)

(4)

()

(6)

(")

A relevant notice may require the person to—

(& providetothe AER, by writing signed by that person or, in
the case of abody corporate, by a competent officer of the
body corporate, within the time and in the manner specified
in the notice, any information of the kind referred to in
subsection (1); or

(b) produceto the AER, or to a person specified in the notice
acting on its behalf, in accordance with the notice, any
documents of the kind referred to in subsection (1).

A person on whom arelevant notice is served must comply with the
relevant notice unless the person has a reasonable excuse.

Maximum penalty:
(& inthe case of anatural person—3$2 000;
(b) inthe case of abody corporate—$10 000.

A person must not, in purported compliance with arelevant notice,
provide information that the person knows isfalse or misleading in a
material particular.
Maximum penalty:

(& inthe caseof anatural person—3$2 000;

(b) inthe case of abody corporate—$10 000.

It is areasonable excuse for the purposes of subsection (3) if the
person served the relevant notice is not capable of complying with
that notice.

It is areasonable excuse for a natural person to—

(@ fail to provide information of the kind referred toin
subsection (1) to the AER,; or

(b) fail to produce a document of the kind referred toin
subsection (1) to the AER, or to a person specified in a
relevant notice acting on behalf of the AER,

if to do so might tend to incriminate the person, or make the person
liable to a criminal penalty, under alaw of thisjurisdiction or another
jurisdiction in Australia (whether or not that other jurisdictionisa
participating jurisdiction).

It is not areasonable excuse for a person to—

(@ fail to provide information of the kind referred toin
subsection (1) to the AER; or

(b) fail to produce a document of the kind referred toin
subsection (1) to the AER, or to a person specified in a
relevant notice acting on behalf of the AER,

on the ground of any duty of confidence.
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(8)

(9)

This section does not require a person to—

(@

(b)

provide information that is the subject of legal professional
privilege; or

produce a document the production of which would disclose
information that is the subject of legal professional

privilege.

This section does not require a person to—

@

(b)

(©)

provide information that would disclose the contents of a
document prepared for the purposes of a meeting of the
Cabinet or acommittee of the Cabinet of the
Commonwealth or of a State or a Territory; or

produce a document prepared for the purposes of a meeting
of the Cabinet or a committee of the Cabinet of the
Commonwealth or of a State or a Territory; or

provide information, or produce a document, that would
disclose the deliberations of the Cabinet or a committee of
the Cabinet of the Commonwealth or of a State or a
Territory.

(10) A personincurs, by complying with arelevant notice, no liability for
breach of contract, breach of confidence or any other civil wrong.

Division 4—Regulatory information notices and general

regulatory information orders

Subdivision 1—Inter pretation
28A—Definitions

In this Division—

contributing service has the meaning given by section 28B;

related provider means a person who supplies a contributing service
to aregulated network service provider.

28B—M eaning of contributing service

(1) A contributing serviceis a service that the AER, in accordance with
this section, decidesis a service that contributes in a material way to
the provision of an electricity network service by aregulated network
service provider.

(2

In deciding whether a service is a service that contributesin a
material way to the provision of an electricity network service by a
regulated network service provider, the AER must have regard to—

@

the nature and kind of the service;

(b) when the service was first supplied;

26
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(c) the nature and extent of the contribution of the service
relative to—

(i) theé€lectricity network service; and

(if)  al other services supplied by the regulated network
service provider;

(d) whether the service was previously supplied—
(i) by theregulated network service provider; or

(if) directly or indirectly by an associate of the
regul ated network service provider;

(e) whether the service, together with other services, contributes
in amaterial way to the provision of electricity network
services,

(f) any other matter specified under the Rules.

28C—M eaning of general regulatory information order

A general regulatory information order is an order made by the AER
in accordance with this Division that requires each regulated network
service provider of a specified class, or each related provider of a
specified class, to do either or both of the following:

(8 provideto the AER the information specified in the order;

(b) prepare, maintain or keep information specified in the notice
in amanner and form specified in the order.

28D—M eaning of regulatory information notice

A regulatory information notice is a notice prepared and served by
the AER in accordance with this Division that requires the regulated
network service provider, or arelated provider, named in the notice
to do either or both of the following:

(8 provideto the AER the information specified in the notice;

(b) prepare, maintain or keep information specified in the notice
in amanner and form specified in the notice.

28E—Division does not limit operation of information gathering
powersunder Divison 3

This Division does not limit the operation of Division 3.
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Subdivision 2—Serving and making of regulatory infor mation

instruments

28F—Service and making of regulatory information instrument

D

)

3

Subject to this Division, the AER, if it considersit reasonably
necessary for the performance or exercise of its functions or powers
under this Law or the Rules, may—

(@ servearegulatory information notice on aregulated network
service provider or arelated provider; or

(b) makeagenera regulatory information order.

In considering whether it is reasonably necessary to serve a
regulatory information notice, or make a general regulatory
information order, the AER must have regard to—

(@ the matter to be addressed by—
(i) theservice of the regulatory information notice; or

(ii) the making of the general regulatory information
order; and

(b) thelikely coststhat may be incurred by an efficient network
service provider or efficient related provider in complying
with the notice or order.

Note—

The AER must also exercise its powers under this section in a manner
that will or islikely to contribute to the achievement of the national
electricity objective: see section 16.

A regulatory information notice must not be served, or ageneral
regulatory information order must not be made, solely for the
purpose of —

(@ investigating breaches or possible breaches of provisions of
this Law, the Regulations or the Rules, including offences
against this Law; or

(b) instituting and conducting proceedingsin relation to
breaches of provisions of this Law, the Regulations or the
Rules, including offences against this Law; or

(o) ingtituting and conducting appeals from decisionsin
proceedings referred to in paragraph (b); or

(d) collecting information for the preparation of a service
provider performance report; or

(e) any application for review of adecision of the AER under
Division 3A of Part 6.

28
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28G—Additional mattersto be considered for related provider
regulatory infor mation instruments

(1) Thissection appliesif the AER isintending to—

(@ servearegulatory information notice on arelated provider;
or

(b) makeagenera regulatory information order that will apply
to aclass of related providers.

(2) Inaddition to the matters set out in section 28F(2), the AER, in
considering whether it is reasonably necessary to serve the regulatory
information notice, or make the general regulatory information order,
must have regard to—

(@ whether the regulated network service provider being
supplied a contributing service by the related provider or
related providers to which the intended regul atory
information instrument will apply can—

(i) providetheinformation to be specified in that
instrument; or

(ii) prepare, maintain or keep the information to be
specified in the particular manner and form to be
specified in that instrument; and

(b) theextent to which therelated provider or related providers
to which the intended regulatory information instrument will
apply is, or are, supplying a contributing service on a
genuinely competitive basis; and

(c) thenature of any ownership or control between—

(i) theregulated network service provider being
supplied a contributing service by arelated provider
to which the intended regulatory information
instrument will apply; and

(ii) that related provider; and

(d) thenature of any ownership or control as between different
related providers supplying the contributing service to the
regulated network service provider; and

(e) any other matter the AER considers relevant.

(3) For the purposes of subsection (2)(b), in considering whether a
contributing service is being supplied on a genuinely competitive
basis, the AER may take into account—

(& whether thereis effective competition in the market for the
supply of the contributing service; and
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(b) whether the related provider supplies the contributing
service to aregulated network service provider under a
contract, arrangement or understanding entered into with
that regulated network service provider following a
competitive process for the awarding of the right to enter
into that contract, arrangement or understanding involving
persons who were not associates of the regulated network
service provider.

28H—AER must consult befor e publishing a general regulatory
information order

The AER must, in accordance with the Rules, consult with the public
in relation to the general regulatory information order it proposes to
make before it makes that order.

Note—

See also section 28ZC about what the AER must and may do after receiving
submissions.

28|—Publication requirementsfor general regulatory
information orders

(1) A general regulatory information order made under section 28F(1)(b)
must be published on the AER's website as soon as practicable after
itis made.

(2) Notice of the making of ageneral regulatory information order must
be published in a newspaper circulating generally throughout
Australia as soon as practicable after the general regulatory
information order is made.

28J—Opportunity to be heard before regulatory infor mation
noticeis served
(1) TheAER, before serving aregulatory information notice, must—

(& notify, in writing, the regulated network service provider, or
the related provider, on whom the AER intends to serve the
regulatory information notice of its intention to do so; and

(b) givethe regulated network service provider adraft of the
regulatory information notice it intends to serve.

(2) If theregulatory information notice to be served is an urgent notice,
the AER must, in a notice under subsection (1)—

(& identify the regulatory information notice to be served as an
urgent notice; and

(b) giveitsreasons, in writing, why the regulatory information
notice to be served is an urgent notice.
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(3) A regulatory information notice is an urgent notice if—

(& under the notice the AER will require the regul ated network
service provider or related provider to provide information
to the AER; and

(b) that requirement has arisen because the AER considers it
must deal with or address a particular matter or thing in
order for it to make an AER economic regulatory decision;
and

(c) the AER considersthat, having regard to the time within
which it must make that AER economic regulatory decision,
the time within which the AER requires the information is of
the essence.

(4) A notice under subsection (1) must—

(@ invitethe regulated network service provider, or the related
provider, to make written representations to the AER asto
whether the AER should serve the regulatory information
notice on them; and

(b) specify the period within which the regulated network
service provider, or the related provider, may make the
representations.

(5) The period that must be specified in accordance with subsection (4)
must be—

(& inthe case of an urgent notice to be served—a period of not
less than 5 business days and not more than 10 business
days calculated from the date of the notice under
subsection (1);

(b) inall other cases—aperiod of at least 20 business days
calculated from the date of the notice under subsection (1).

(6) The AER must consider the written representations made in
accordance with a notice under subsection (1) before making its
decision in accordance with this Division to serve the regulatory
information notice.

Subdivision 3—Form and content of regulatory infor mation
instruments
28K—Form and content of regulatory infor mation instrument
(1) A regulatory information instrument—
(& must specify the information required to be—
(i) provided to the AER,;

(ii) prepared, maintained or kept in the particul ar
manner and form specified in the instrument; and
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(b) may specify the manner and form in which the information
described in the instrument is required to be—

(i) provided to the AER,;
(if)  prepared, maintained or kept; and

(c) must state the reasons of the AER for requiring the
information described in the instrument to be—

(i) provided to the AER,;

(if) prepared, maintained or kept in the particular
manner and form specified in the instrument; and

(d) inthe case of aninstrument requiring information to be
provided to the AER, must specify when the information
must be provided.

(2) Inthe caseof aregulatory information notice, the notice must name
the regulated network service provider or the related provider to
whom it applies.

(3) Inthecase of ageneral regulatory information order, the order must
specify the class of regulated network service provider, or related
provider, to whom the order applies.

28L—Further provision about the information that may be
specified in aregulatory information instrument

Without limiting section 28K (1)(@), the information that may be
required to be provided to the AER, or to be prepared, maintained or
kept, may include—

(& historic, current and forecast information (including
financial information);

(b) information that is or may be derived from other information
in the possession or control of the service provider or the
related provider to whom the instrument applies;

(c) information to enable the AER to verify whether the
regulated network service provider to whom the instrument
appliesis or has been complying with a requirement under
the Rules relating to—

(i) theoperational and structural separation of a
regul ated network service provider's business; or

(ii) arrangements between aregulated network service
provider and an associate that provides electricity
network services;

(d) information to enable the AER to verify compliance with
any requirements for the allocation of costs between
electricity services under—

(i) theRules; or
(i) anetwork revenue or pricing determination.
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28M —Further provision about manner in which information
must be provided to AER or kept

Without limiting section 28K (1)(b), aregulatory information
instrument may specify the information described in the
instrument—

(8 beprovided tothe AER, or prepared, maintained or kept, on
an annual basis or some other basis, including on the
occurrence of a specified event or a state of affairs;

(b) beprovided to the AER, or prepared, maintained or kept, in
accordance with specified Rules;

(c) beprovided to the AER, or prepared, maintained or kept, in
accordance with any document, code, standard, rule,
specification or method formulated, issued, prescribed or
published by the AER or any person, authority or body
whether—

(i) wholly or partially or as amended by the
instrument; or

(i) asformulated, issued, prescribed or published at the
time the instrument is served or published or at any
time before the instrument is served or published; or

(ilf) asamended from timeto time;
Example—

The AER may require a service provider to
provide information in aform and manner that
complies with relevant accounting standards.

(d) beverified by way of statutory declaration by an officer of
the regulated network service provider, or of arelated
provider, to whom the instrument applies,

(e) beaudited—

(i) by aclassof person specified in the instrument
beforeit is provided to the AER; and

(if) at the expense of the regulated network service
provider or related provider to whom the instrument

applies.

Subdivision 4—Compliance with regulatory information
Instruments

28N—Compliance with regulatory information noticethat is
served

On being served aregulatory information notice, a person named in
the notice must comply with the notice.
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280—Compliance with general regulatory information order

(1) Onpublication of ageneral regulatory information order in
accordance with section 28I(1), a person who is a member of the
class of person to which a general regulatory information order
applies must comply with the order.

(2) Subsection (1) does not apply to a person who has been given an
exemption under section 28P.

28P—Exemptions from compliance with general regulatory
information order

(1) The AER may exempt a person, or aclass of person, from complying
with section 280—

(& unconditionally or on specified conditions; or
(b) whoally or to the extent asis specified in the exemption.
(2) Anexemption under this section must be in writing.

28Q—Assumptions wher e thereis non-compliance with
regulatory infor mation instrument

(1) Thissection appliesif—
(& under aregulatory information instrument the AER—

(i) requiresaregulated network service provider to
provide information to the AER for the purpose of
enabling the AER to make an AER economic
regulatory decision relating to the regul ated
network service provider; or

(if) requiresarelated provider to provide information to
the AER that is relevant to the making of an AER
economic regulatory decision relating to a regulated
network service provider; and

(b) theregulated network service provider or related provider—

(i) doesnot provide theinformation to the AER in
accordance with the applicable regul atory
information instrument; or

(if) providesinformation that isinsufficient (when
compared to what was requested under the
applicable regulatory information instrument).

(2) Without limiting sections 28N and 280 and despite anything to the
contrary in this Law or the Rules, the AER—

(& may makethe AER economic regulatory decision on the
basis of the information the AER has at the time it makes
that decision; and
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(b) inmaking that decision, may make reasonable assumptions
(including assumptions adverse to the interests of the
regulated network service provider) in respect of the matters
the information required under the regulatory information
instrument would have addressed had that information been
provided as required.

Subdivision 5—General
28R—Providing to AER false and misleading information

A person must not, in purported compliance with aregulatory
information instrument requiring the person to provide information
to the AER, provide information to the AER that the person knowsis
false or misleading in amaterial particular.

Maximum penalty:
(& inthe case of anatural person—3$2 000;
(b) inthe case of abody corporate—$10 000.

285—Per son cannot rely on duty of confidence to avoid
compliance with regulatory information instrument

(1) A person must not refuse to comply with aregulatory information
instrument on the ground of any duty of confidence.

(2) A personincurs, by complying with aregulatory information
instrument, no liability for breach of contract, breach of confidence
or any other civil wrong.

28T—L egal professional privilege not affected

A regulatory information instrument, and sections 28N and 280, are
not to be taken as requiring a person to—

(@ providetothe AER information that is the subject of legal
professional privilege; or

(b) produce adocument to the AER the production of which
would disclose information that is the subject of legal
professional privilege.

28U—Pr otection against self-incrimination

(1) [Itisareasonable excuse for anatural person to whom section 28N
applies not to comply with aregulatory information notice served on
the person requiring the person to provide information to the AER if
to do so might tend to incriminate the person, or make the person
liable to acrimina penalty, under alaw of thisjurisdiction or another
jurisdiction in Australia (whether or not that other jurisdictionisa
participating jurisdiction).
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(2) Itisareasonable excuse for anatural person to whom section 280
applies not to comply with a general regulatory information order
made requiring the person to provide information to the AER if to do
so might tend to incriminate the person, or make the person liable to
acriminal penalty, under alaw of thisjurisdiction or another
jurisdiction in Australia (whether or not that other jurisdictionisa
participating jurisdiction).

Division 5—Network service provider performancereports

28V—Pr eparation of network service provider performance
reports

(1) Subject to this section, the AER may prepare areport on the financial
performance or operational performance of 1 or more network
service providers in providing electricity network services.

Note—

The AER may only prepare a report under subsection (1) if the
preparation of the report will or islikely to contribute to the
achievement of the national electricity objective: see section 16.

(2) A report prepared under this section may—

(8 deal with thefinancial or operational performance of the
network service provider in relation to—

(i) complying with (as the case requires) distribution
service standards or transmission service standards,
and

(ii) standardsrelating to the provision of electricity
network services to network service users or end
users; and

(iii) the profitability of network service providersin
providing e ectricity network services,; and

(b) if the AER considersit appropriate, deal with the
performance of the network service provider in relation to
other matters or thingsif that performanceis directly related
to the performance or exercise by the AER of an AER
economic regulatory function or power.

(3 A report prepared under this section may include—

(@ information provided to the AER by a person in compliance
with aregulatory information instrument; and

(b) inthe case of areport dealing with the financial performance
of 1 or more network service providers, a comparison of the
profitability of the network service providers to which the
report relates from the provision of electricity network
services by them.
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(4) Before preparing areport under this section, the AER must, in
accordance with the Rules, consult with the persons or bodies
specified by the Rules.

(5) The AER may publish areport prepared under this section on its
website.

Division 6—Disclosur e of confidential infor mation held by
AER

28W—Authorised disclosur e of infor mation given tothe AER in
confidence

The AER is authorised to disclose information giventoitin
confidence in, or in connection with, the performance or exercise of
its functions or powers under this Law or the Rules subject to and in
accordance with—

(@ thisDivision; or
(b) section 146.
Note—

See also section 29 of this Law and section 44AAF of the Trade Practices Act
1974 of the Commonwealth.

28X—Disclosure with prior written consent is authorised

The AER is authorised to disclose information giventoitin
confidence if the AER has the written consent to do so of—

(& the person who gave the information; or

(b) the person from whom the person referred to in
paragraph (a) received that information.

28Y —Disclosurefor purposes of court and tribunal proceedings
and to accord natural justice

The AER is authorised to disclose information giventoitin
confidence—

(8 for the purposes of civil or crimina proceedings; or

(b) for the purposes of a proceeding before the Tribunal or a
tribunal established by or under alaw of this jurisdiction or
another participating jurisdiction; or

(c) for the purposes of according natural justice to a person
affected by a decision (however described) of the AER
under this Law or the Rules.
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28Z—Disclosur e of information given to the AER with
confidential information omitted

(1) Thissection appliesif—

(@ incompliance with this Law or the Rules or voluntarily, a
person gives the AER information in confidence; and

(b) that information is contained in a document with other
information.

(2) The AER may disclose the document with the information given in
confidence omitted.

(3 The AER must include a note at the place in the document from
which the information given in confidence is omitted to the effect
that that information has been omitted from the document.

28Z A—Disclosur e of infor mation given in confidence does not
identify anyone

The AER is authorised to disclose the information givento it in
confidence, in compliance with this Law or the Rules or voluntarily,
if—

(@ it doesnot disclose any elements of the information that

could lead to the identification of the person to whom that
information relates; or

(b) the manner in which it discloses the information does not
identify the person to whom that information relates.

Example—

Information disclosed under this section may be combined or arranged with
other information provided that the manner in which that information is
combined or arranged will not lead to the identification of the person to whom
the information relates.

28ZB—Disclosur e of confidential infor mation authorised if
detriment does not outweigh public benefit

(1) Despite section 28Z or 28ZA but subject to this section, the AER is
authorised to disclose information given to it in confidence after the
restricted period if the AER is of the opinion—

(@) that the disclosure of the information would not cause
detriment to the person who has given it or to the person
from whom that person received it; or

(b) that, although the disclosure of the information would cause
detriment to such a person, the public benefit in disclosing it
outweighs that detriment.

(2) Beforedisclosing the information, the AER must give the person
who gave the information—

(8 awritten notice (an initial disclosure notice) stating—
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(i) that the AER wishesto disclose the information,
specifying the nature of the intended disclosure; and

(ii) that the AER is of the opinion required by
subsection (1); and

(i)  that the person, within the period specified in the
notice, may make representations to the AER not to
disclose the information; and

(b) the AER'sdecision, inwriting, setting out the reasons why
the AER—

(i) wishesto make the disclosure; and
(it) isof the opinion required by subsection (1).

(3) If the AER isaware that the person who gave the information in turn
received the information from another person and is aware of that
other person'sidentity and address, the AER must, before disclosing
the information give that other person—

(8 awritten notice (an initial disclosure notice) stating—

(i) that the AER wishesto disclose the information,
specifying the nature of the intended disclosure; and

(ii) that the AER is of the opinion required by
subsection (1); and

(iii)  that the person, within the period specified in the
notice, may make representations to the AER not to
disclose the information; and

(b) the AER'sdecision, in writing, setting out the reasons why
the AER—

(i) wishesto make the disclosure; and
(if) isof the opinion required by subsection (1).

(49) The AER must consider every representation made to it by a person
given an initial disclosure notice within the time specified in the
notice.

(5) Theperiod of time specified in aninitial disclosure notice must not
be less than 5 business days after the date the initial disclosure notice
is given to the person.

(6) If after considering the representations, the AER wishes to disclose
the information, the AER must give the person given the initial
disclosure notice—

(@ awritten notice (afurther disclosure notice) stating—

(i) that the AER wishes to disclose the information,
specifying the nature of the intended disclosure; and

(if) that the AER is of the opinion required by
subsection (1); and
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(b) the AER'sdecision, in writing, setting out the reasons why
the AER—

(i) wishesto make the disclosure; and
(if) isof the opinion required by subsection (1).

(7) For the purposes of this section, the disclosure of anything that is
already in the public domain at the time the AER wishes to disclose
it cannot cause detriment to any person referred to in subsection (2)
or (3).

(8 Inthissection—
restricted period means a period of 5 business days after—

(8 aninitial disclosure notice has been given under this section;
or

(b) afurther disclosure notice has been given under this section,
whichever isthe later.

Divison 7—Miscellaneous matters

28ZC—Consideration by the AER of submissions madeto it
under thisLaw

If, under this Law or the Rules, the AER publishes a notice inviting
submissionsin relation to the making of an AER economic
regul atory decision, the AER, in making the decision—

(8 must consider every submission it receives within the period
specified in the notice; and

(b) may, but need not, consider a submission it receives after the
period specified in the notice expires.

28ZD—Use of infor mation provided under a notice under
Division 3 or aregulatory information instrument

The AER may use information provided to it by apersonin
compliance with a notice under section 28 or aregulatory
information instrument for any purpose connected with the
performance or exercise of afunction or power of the AER under
this Law or the Rules.

28ZE—AER toinform certain persons of decisions not to
investigate breaches, institute proceedingsor serve
infringement notices

(1) If the AER isgiven information by any person in relation to a breach
or apossible breach of this Law, the Regulations or the Rules by a
person but—

(@) decidesnot to investigate that breach or possible breach; or
(b) following aninvestigation, decides not to—
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(i) institute any proceedingsin respect of that breach or
possible breach under Part 6; or

(ii) servean infringement notice in accordance with
Division 5 of Part 6 in respect of that breach or
possible breach,

the AER must notify that person of that decision in writing.

(2) Thissection does not apply if the person gave the information to the
AER anonymously.

28ZF—AER enfor cement guidelines

(1) The AER may prepare guidelines about the mattersit will have
regard to before—

(@ making an application under section 61; or
(b) serving an infringement notice under section 74.

(2) The AER must publish guidelines prepared under subsection (1) on
its website.

28ZG—AER must report to MCE if it does not make networ k
revenue or pricing determination within time

(1) If the AER does not make a network revenue or pricing
determination within the period of time specified by this Law or the
Rules for the making of that determination, the AER must give a
report to the MCE that—

(@ describesthe AER's handling of the matter; and

(b) givesthereasons of the AER for not making the
determination within the specified period; and

(c) specifies adate by when the AER considers the
determination will be made.

(2) A report under subsection (1)—

(& must be given to the MCE as soon as practicable after the
expiry of the specified period; and

(b) must be published on the AER's website as soon as
practicable after it is given to the MCE in accordance with

paragraph (a).
26—Amendment of the NEL—New section 31 substituted
NEL—delete section 31 and substitute:
31—Confidentiality

Section 24 of the Australian Energy Market Commission
Establishment Act 2004 of South Australia has effect for the
purposes of this Law, the Regulations and the Rules asiif it formed
part of this Law.
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Note—
See also sections 48 and 108.

27—Amendment of section 32 of the NEL—AEMC must haveregard to
national electricity objective

NEL, section 32—delete "market"

28—Amendment of section 34 of the NEL—Rule making powers
(1) NEL, section 34(1)—delete the subsection and substitute:

(1) Subject to this Division, the AEMC, in accordance with this Law and
the Regulations, may make Rules, to be known, collectively, asthe
"National Electricity Rules", for or with respect to—

(& regulating—
(i) theoperation of the national electricity market;

(ii) the operation of the national electricity system for
the purposes of the safety, security and reliability of
that system;

(ili) theactivities of persons (including Registered
participants) participating in the national electricity
market or involved in the operation of the national
electricity system,

(b) any matter or thing contemplated by thisLaw, or is
necessary or expedient for the purposes of this Law.

Note—

The procedure for the making of a Rule by the AEMC isset outin
Division 3 of Part 7.

(2) NEL, section 34(3)(e)—del ete the paragraph and substitute:

(e) confer afunction on the AER, the AEMC, NEMMCO or a
jurisdictional regulator to make, prepare, develop or issue guidelines,
tests, standards, procedures or any other document (however
described) in accordance with the Rules, including guidelines, tests,
standards, procedures or any other document (however described)
that leave any matter or thing to be determined by the AER, the
AEMC, NEMMCO or jurisdictional regulator;

29—Amendment of the NEL—New sections 35 and 36 substituted
NEL, sections 35 and 36—del ete the sections and substitute:
35—Rulesrelating to MCE or Ministers of participating
jurisdictions require M CE consent

The AEMC must not, without the consent of the MCE, make a Rule
that confers aright or function, or imposes an obligation, on the
MCE or aMinister of a participating jurisdiction.
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Note—

The term "function" is defined in clause 10 of Schedule 2 to this Law to include
"duty".

36—AEMC must not make Rulesthat create criminal offences
or impose civil penaltiesfor breaches
The AEMC must not make a Rule that—

(@) creates an offence for a breach of a provision of the Rules;
or

(b) providesfor acriminal penalty or civil penalty for abreach
of aprovision of the Rules.

30—Amendment of section 37 of the NEL—Documents etc applied, adopted
and incorpor ated by Rulesto be publicly available
NEL, section 37(2)—del ete the subsection and substitute:

(2) For the purposes of subsection (1), the AEMC makes a standard,
rule, specification, method or document (however described)
formulated, issued, prescribed or published by any person, authority
or body applied, adopted or incorporated by any Rule publicly
available if the AEMC—

(@ publishesthe standard, rule, specification, method or
document on the AEMC's website; or

(b) specifies a place from which the standard, rule,
specification, method or document may be obtained or
purchased (as the case requires).

31—Amendment of the NEL—deletion of section 40
NEL, section 40—del ete the section

32—Amendment of section 41 of the NEL—M CE directions
(1) NEL, section 41(1)(a)—after the paragraph insert:
(ab) any matter relating to any other market for electricity; or
(2) NEL, section 41(1)(c)—delete "Rules." and substitute:
Rules; or
(3 NEL, section 41(1)—after paragraph (c) insert:

(d) the effectiveness of competition in a market for electricity for the
purpose of giving advice about whether to retain, remove or
reintroduce price controls on prices for retail electricity services.

33—Amendment of section 42 of the NEL—Terms of reference
(1) NEL—after section 42(1) insert:
Example—
The terms of reference may require a MCE directed review to be conducted—

(@) about aspecific matter within a specified time; or
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(b) whenever a specified event occurs; or

(c) onanannua basis.
(2) NEL, section 42(2)—delete "The" and substitute:
Without limiting subsection (1), the
(3 NEL, section 42(2)(e)—del ete the paragraph and substitute:

(e) requirethe AEMC to have specified objectivesin the conduct of a
M CE directed review which need not be limited by the national
electricity objective;

(ea) requirethe AEMC to assess a particular matter in relation to services
provided in amarket for electricity against specified criteriaor a
specified methodology;

(eb) requirethe AEMC—

(i) toassessaparticular matter in relation to services provided
in amarket for electricity; and

(if) to develop appropriate and relevant criteria, or an
appropriate and relevant methodology, for the purpose of the
required assessment;

34—Amendment of section 45 of the NEL—Reviewsby AEMC
NEL, section 45(4)—del ete the subsection and substitute:

(4) Atthe completion of areview, the AEMC must—

(& giveacopy of the report to the MCE; and

(b) publish areport or aversion of areport from which
confidential information has been omitted in accordance
with section 48.

35—Amendment of section 46 of the NEL—AEM C must publish and make
available up to date versions of Rules
(1) NEL, section 46(a)—delete "publish on its website," and substitute:
maintain, on its website, a copy of
(2) NEL, section 46(b)—delete "normal”

36—Amendment of section 47 of the NEL—Fees
NEL, section 47(1)—
(a) after "specified" insert:
, or afee calculated in accordance with aformula or methodol ogy
specified,
(b) after "Law" insert:
, the Regulations
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37—Amendment of section 48 of the NEL—Confidentiality of information

NEL, section 48(5)—del ete the subsection and the note at the foot of the subsection
and substitute:

Note—

See also section 31 of this Law and section 24 of the Australian Energy Market
Commission Establishment Act 2004 of South Australia.

38—Amendment of section 49 of the NEL—Functions of NEMMCO in respect
of national electricity market
NEL, section 49(1)—after the subsection insert:
Note—

NEMMCO also has responsibilitiesin relation to the administrative costs
associated with the work of the Consumer Advocacy Panel where those costs
relate to the Panel's functions relevant to consumers of electricity. See Part 4 of
the Australian Energy Market Commission Establishment Act 2004 of South
Australia.

39—Amendment of the NEL—New Parts 5A and 5B inserted
NEL—After section 57 insert:

Part 5A—Functions and powers of Minister of this
participating jurisdiction
57A—Functions and powersof Minister of this participating
jurisdiction
(1) TheMinister of this participating jurisdiction has the functions and

powers conferred on him or her under this Law, the Regulations or
the Rules.

(2) TheMinister of this participating jurisdiction has power to do all
things necessary or convenient to be done for or in connection with
the performance of his or her functions.

(3 Inthissection—

Minister of this participating jurisdiction means the Minister that
administers the Act of thisjurisdiction that appliesthis Law asalaw
of thisjurisdiction.

Part 5B—Functions and powersof Tribunal

57B—Functions and powers of Tribunal under thisLaw

(1) The Tribuna has the functions and powers conferred on it under
Division 3A of Part 6 and any Regulations made for the purposes of
that Division.

(2) The Tribunal has power to do all things necessary or convenient to
be done for or in connection with the performance of its functions.
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40—Amendment of section 58 of the NEL—Definitions

NEL, section 58, definition of civil penalty provision—delete the definition and
substitute:

civil penalty provision means—

(@ section11(2), (2), (3) or (4); or

(b) section 14A; or

(c) section 14B; or

(d) section 28N; or

(e) section 280; or

(f) section 136; or

(g) section 157; or

(h) arebidding civil penalty provision; or

(i) any other provision of this Law (other than an offence provision) or a
provision of the Rules prescribed by the Regulations to be a civil
penalty provision;

41—Amendment of section 61 of the NEL—Proceedings for breachesof a
provision of thisLaw, the Regulations or the Rulesthat are not offences
NEL, section 61(3)—after "AER" insert:
on behalf of the Commonwealth

42—Amendment of section 62 of the NEL—Additional Court orders
NEL, section 62—del ete the note at the foot of the section
43—Amendment of section 64 of the NEL—M attersfor which there must be
regard in determining amount of civil penalty
(1) NEL, section 64(d)—delete "conduct." and substitute:
conduct; and
(2) NEL—after section 64(d) insert:

(e) whether the service provider had in place a compliance program
approved by the AER or required under the Rules, and if so, whether
the service provider has been complying with that program.
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44—Amendment of the NEL—New Division 2A of Part 6 inserted
NEL—after section 69 insert;

Division 2A—Pr oceedings befor e, and awar ds etc of,
Disputeresolution panels

69A—Commercial Arbitration Actsapply to proceedings before
Disputeresolution panels

(1) The procedural Parts of the Commercial Arbitration Act of this
jurisdiction apply to the hearing of a Rule dispute and decision or
determination of a Dispute resolution panel—

@ asif—

(i) theRules providing for a Rule dispute were an
arbitration agreement within the meaning of that
Act; and

(i) areferencein those Partsto an arbitrator or umpire
were areference to the Dispute resolution panel;
and

(iii) areferenceto aparty to an arbitration agreement, or
in an arbitration proceeding, in those Parts were a
reference to a party to the Rule dispute; and

(iv) inthose Partsfor "unless otherwise agreed in
writing by the parties to the arbitration agreement”
there were substituted "unless the Rules provide
otherwise"; and

(v) areferenceto an award of an arbitrator or umpirein
those Parts were a reference to a decision or
determination of a Dispute resolution panel; and

(b) with any other alterations and modifications that are
necessary.

(2) Inthissection—

procedural Parts of the Commercial Arbitration Act of this
jurisdiction means—

(@ ifthisLaw isapplied asalaw of the State of New South
Wales and a Rule dispute is heard and determined in that
State, Parts 3, 4 and 6 of the Commercial Arbitration Act
1984 of New South Wales,

(b) if thisLaw isapplied asalaw of the State of Victoriaand a
Rule dispute is heard and determined in that State, Parts 11,
IV and VI of the Commercial Arbitration Act 1984 of
Victorig;
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(©

(d)

(e)

(f)

(9)

if thisLaw is applied as alaw of the State of Queensland
and a Rule dispute is heard and determined in that State,
Parts 3, 4 and 6 of the Commercial Arbitration Act 1990 of
Queendland;

if thisLaw is applied asalaw of the State of South Australia
and aRule dispute is heard and determined in that State,
Parts 3, 4 and 6 of the Commercial Arbitration and
Industrial Referral Agreements Act 1986 of South Australia;

if thisLaw isapplied asalaw of Tasmaniaand aRule
dispute is heard and determined in that State, Parts 111, IV
and V1 of the Commercial Arbitration Act 1986 of
Tasmanig;

if thisLaw isapplied asalaw of the Australian Capital
Territory and a Rule dispute is heard and determined in that
Territory, Parts 3, 4 and 6 of the Commercial Arbitration Act
1986 of the Australian Capital Territory;

if thisLaw isapplied as alaw of another participating
jurisdiction and a Rule dispute is heard and determined in
that other participating jurisdiction, the Parts of an Act of
that jurisdiction or an Act of another participating
jurisdiction (as the case requires) prescribed by the
Regulations as corresponding to Parts 3, 4 and 6 of the
Commercial Arbitration and Industrial Referral Agreements
Act 1986 of South Australia.

45—Amendment of the NEL—New section 71 substituted
NEL, section 71—del ete the section and substitute:

71—Appeals on questions of law from decisions or
deter minations of Dispute resolution panels
(1) A personwho isaparty to a Rule dispute may appeal to the Court,

on aquestion of law, against a decision or determination of a Dispute
resolution panel.

(2) Thereview provisions of the Commercial Arbitration Act of this
jurisdiction apply to a decision or determination of a Dispute
resolution panel—

(@

asif—
(i) theRulesproviding for a Rule dispute were an

arbitration agreement within the meaning of that
Act; and

(i) areferenceto an arbitration in those provisions
were areference to the hearing of the Rule dispute;
and

(iii) areferencein those provisionsto an award of an
arbitrator or umpire were areference to adecision
or determination of a Dispute resolution panel; and
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(b)

(iv) areferenceto aparty to an arbitration agreement, or
in an arbitration proceeding, in those provisions
were areference to a party to the Rule dispute; and

(v) sections40 and 41 were omitted; and

with any other aterations and modifications that are
necessary.

(3 Inthissection—

review provisions of the Commercial Arbitration Act of this
jurisdiction means—

(@

(b)

(©)

(d)

(€)

(f)

(9)

if thisLaw isapplied as alaw of the State of New South
Wales and a Rule dispute is heard and determined in that
State, Part 5 of the Commercial Arbitration Act 1984 of
New South Wales,

if thisLaw isapplied asalaw of the State of Victoriaand a
Rule dispute is heard and determined in that State, Part V of
the Commercial Arbitration Act 1984 of Victoria;

if thisLaw is applied asalaw of the State of Queensland
and a Rule dispute is heard and determined in that State,
Part 5 of the Commercial Arbitration Act 1990 of
Queensland;

if thisLaw isapplied asalaw of the State of South Australia
and a Rule dispute is heard and determined in that State,

Part 5 of the Commercial Arbitration and Industrial Referral
Agreements Act 1986 of South Australia;

if thisLaw isapplied asalaw of Tasmaniaand aRule
dispute is heard and determined in that State, Part V of the
Commercial Arbitration Act 1986 of Tasmania;

if thisLaw isapplied asalaw of the Australian Capital
Territory and a Rule dispute is heard and determined in that
Territory, Part 5 of the Commercial Arbitration Act 1986 of
the Australian Capital Territory;

if thisLaw isapplied asalaw of another participating
jurisdiction and a Rule dispute is heard and determined in
that other participating jurisdiction, the Parts of an Act of
that jurisdiction or an Act of another participating
jurisdiction (as the case requires) prescribed by the
Regulations as corresponding to Part 5 of the Commercial
Arbitration and Industrial Referral Agreements Act 1986 of
South Australia.
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46—Amendment of the NEL—New Divisions 3A and 3B of Part 6 inserted

NEL—after section 71 insert:
Division BA—Meritsreview and other non-judicial review

Subdivision 1—Inter pretation
71A—Definitions

In this Division—

AER information disclosure decision means a decision of the AER
under section 28ZB to disclose information, or the contents of a
document;

affected or interested person or body means—

(@ aregulated network service provider to whom the
reviewable regulatory decision applies,

(b) anetwork service provider, user, prospective user or end
user whose commercial interests are materially affected by
the reviewable regulatory decision;

(c) auser or consumer association;
applicant means—

(8 an affected or interested person or body who has been
granted leave to apply for review by the Tribunal under
Subdivision 2; or

(b) aperson who makes an application under section
section 71S;

average annual regulated revenue means the annual average of
regul ated revenue calculated for the regulatory period of a network
revenue or pricing determination;

intervener means a person or body referred to in section 71J, 71K or
71L who hasintervened in areview under Subdivision 2 with the
|leave of the Tribunal or otherwise;

prospective user means a person who—

(@ isaRegistered participant, or is capable of becoming a
Registered participant; and

(b) seeksor wishesto be provided with an electricity service,
but does not include a network service provider;

regulatory period means the period specified in a network revenue or
pricing determination to be the regulatory period;

regulated revenue means the total revenue earned or to be earned by
aregulated network service provider—

(& under; and
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(b) during the regulatory period of,

anetwork revenue or pricing determination through the provision of
the direct control network services to which that determination

applies,
reviewable regulatory decision means—

(& anetwork revenue or pricing determination that sets a
regulatory period; or

(b) any other determination (including a distribution
determination or transmission determination) or decision of
the AER under the Rules that is prescribed by the
Regulations to be areviewable regulatory decision,

but does not include a decision of the AER made under Division 6 of
Part 3;

review under this Division means areview under Subdivision 2 or
Subdivision 3;

small to medium user or end user means a user or end user whose
annual consumption of electricity does not exceed alevel (expressed
in megawatt hours) fixed by Regulation for the purposes of this
definition;

user means a person who—

(8 isaRegistered participant, or is capable of becoming a
Registered participant; and

(b) isprovided with an electricity service,
but does not include a network service provider;

user or consumer association means an association or body
(whether incorporated or unincorporated)—

(& the members of which include more than 1 user, prospective
user or end user; and

(b) that represents and promotes the interests of those members
in relation to the provision of electricity services;

user or consumer interest group means an association or body
(whether incorporated or unincorporated)—

(a8 that has, as an object or purpose, the object or purpose of
representing and promoting the interests of users or
prospective users or end users of electricity services; but

(b) the members of which need not include a user, prospective
user or end user;

user or consumer intervener means—
(& auser or consumer association; or

(b) auser or consumer interest group,
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that has made a submission or comment in relation to the making of
areviewable regulatory decision following an invitation to do so by
the AER under this Law or the Rules.

Subdivision 2—Meritsreview for reviewableregulatory
decisions

71B—Applicationsfor review

(1) Anaffected or interested person or body, with the leave of the
Tribunal, may apply to the Tribunal for areview of areviewable
regulatory decision.

(2) An application must—

(& bemadein the form and manner determined by the
Tribunal; and

(b) specify the grounds for review being relied on.

71C—Groundsfor review

(1) Anapplication under section 71B(1) may be made only on 1 or more
of the following grounds:

(@ the AER made an error of fact in its findings of facts, and
that error of fact was material to the making of the decision;

(b) the AER made morethan 1 error of fact in its findings of
facts, and that those errors of fact, in combination, were
material to the making of the decision;

(c) theexerciseof the AER's discretion was incorrect, having
regard to all the circumstances;

(d) the AER's decision was unreasonable, having regard to all
the circumstances.

(2) Itisfor the applicant to establish a ground listed in subsection (1).

71D—By when an application must be made

An application under section 71B(1) in respect of areviewable
regulatory decision must be made no later than 15 business days after
the reviewabl e regul atory decision is published in accordance with
this Law or the Rules.

71E—Tribunal must not grant leave unless seriousissueto be
heard and determined

Subject to this Subdivision, the Tribunal must not grant leave to
apply under section 71B(1) unlessit appearsto the Tribunal that
thereis a serious issue to be heard and determined as to whether a
ground for review set out in section 71C(1) exists.

52 HA GP 103-B OPC 97



10

15

20

25

30

35

40

National Electricity (South Australia) (National Electricity Law—M iscellaneous Amendments)
Amendment Bill 2007
Amendment of National Electricity (South Australia) Act 1996 as part of the national scheme—Part 2

71F—L eave must be refused if application isabout an error
relating to revenue amounts below specified threshold

(1) Thissection appliesif—

(@ leaveto apply under section 71B(1) isinrelation to a
reviewable regulatory decision that is a network revenue or
pricing determination; and

(b) theground for review relied on by the applicant relates to
the amount of revenue that may be earned by a regulated
network service provider that is specified in or derived from
that decision.

(2) Despite section 71E, the Tribuna must not grant leave to apply under
section 71B(1) even if there is a serious issue to be heard and
determined as to whether a ground for review set out in
section 71C(1) exists unless the amount that is specified in or derived
from the decision exceeds the lesser of $5 000 000 or 2% of the
average annual regulated revenue of the regulated network service
provider.

71G—Tribunal must refuseto grant leaveif submission not
made or ismade late

The Tribunal must not grant leave to apply under section 71B(1) to a
person or body referred to in paragraph (b) or (c) of the definition of
affected or interested person or body if that person or body—

(@ did not make a submission or comment in relation to the
making of the decision following an invitation by the AER
to do so under this Law or the Rules; or

(b) did make a submission or comment in relation to the making
of the decision following an invitation by the AER to do so
under this Law or the Rules but—

(i) that submission was not made within the time
required under this Law or the Rules following that
invitation; and

(ii) the AER chose not to take that submission or
comment into account in making the decision.

71H—Tribunal may refuseto grant leaveto service provider in
certain cases

(1) Thissection applies—

(8 inrelation to an application under section 71B(1) by a
regulated network service provider for areview of a
reviewable regulatory decision that applies to the service
provider; and

(b) if the Tribunal is satisfied of the matters set out in
section 71E or 71F to grant leave to apply under
section 71B(1).
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(2) Despite being satisfied of the matters set out in section 71E or 71F to
grant leave to apply under section 71B(1), the Tribunal may refuse to
grant leave to the regulated network service provider if the Tribunal
is satisfied the service provider—

(& without reasonable excuse—

(i) faledto comply with arequest (including arequest
for relevant information), or adirection, of the AER
made under this Law or the Rules for the purpose of
making the decision; or

(i) conducted itself in amanner that resulted in the
making of the decision of the AER being delayed;
or

(b) midled, or attempted to mislead, the AER on a matter
relevant to the AER's decision.

711—Effect of application on operation of reviewable regulatory
decisions
An application under section 71B(1)—

(@ doesnot stay the operation of anetwork revenue or pricing
determination;

(b) staysthe operation of any other reviewable regulatory
decision on the granting of leave to apply by the Tribunal,
unless the Tribunal otherwise orders.

71J—Intervention by othersin areview without leave

Only the following persons may intervene in areview under this
Subdivision without leave of the Tribunal:

(@ aregulated network service provider to whom the
reviewable regulatory decision being reviewed applies (if
that provider is not the applicant);

(b) aMinister of a participating jurisdiction.

7IK—L eavefor reviewableregulatory decision process
participants

(1) The Tribunal must grant leave to a person or body to intervenein a
review under this Subdivision if that person or body is areviewable
regulatory decision process participant.

(2) Inthissection—
reviewable regulatory decision process participant means a person

or body (other than a user or consumer intervener) with a sufficient
interest in the reviewabl e regulatory decision being reviewed who—

(& hasmade a submission or comment in relation to the making
of that decision within the time required under this Law or
the Rules following an invitation by the AER to do so; or
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(b) has made a submission or comment in relation to the making
of that decision outside the time required under this Law or
the Rules following an invitation by the AER to do so but
which the AER chose to take into account in making that
decision.

71L—L eave for user or consumer intervener

(1) A user or consumer intervener may apply to the Tribunal for leaveto
intervene in areview of areviewable regulatory decision under this
Subdivision.

(2) The Tribuna may grant leave to auser or consumer intervener to
intervene in areview under this Subdivision.

(3 Without limiting subsection (2), the Tribunal may grant leaveto a
user or consumer intervener to intervenein areview under this
Division if the Tribund is satisfied—

(8 theuser or consumer intervener, in its application for leave
to intervene, raises a matter that will not be raised by the
AER or the applicant; or

(b) theinformation or material the user or consumer intervener
wishes to present, or the submissions the user or consumer
intervener wishes to make, in the review is likely to be better
presented if submitted by the user or consumer intervener
rather than another party to the review; or

(c) theinterests of the user or consumer intervener or its
members are affected by the decision being reviewed.

(4) For the purposes of subsection (3)(c)—

(@) theinterestsof auser or consumer intervener are to be taken
to be affected if the reviewable regulatory decision being
reviewed relates to an object or purpose of the user or
consumer intervener;

(b) theinterests of auser or consumer intervener are not to be
taken to not be affected only because those interests do not
coincide with the interests of the applicant.

71IM—Intervener s may raise new groundsfor review

(1) Anintervener may raisein areview under this Subdivision any of the
grounds specified in section 71C even if the ground that is raised by
the intervener is not raised by the applicant.

(2) Toavoid doubt, it isfor the intervener to establish the ground
referred to in subsection (1).

7IN—Partiesto areview under this Subdivision
The parties to areview under this Subdivision are—
(@ theapplicant; and
() AER;and
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(c) anintervener.

710—Mattersthat partiesto areview may and may not beraise
inareview
(1) TheAER, inareview under this Subdivision, may raise—

(8 amatter not raised by the applicant or an intervener that
relatesto aground for review, or amatter raised in support
of aground for review, raised by the applicant or an
intervener;

(b) apossible outcome or effect on the reviewable regulatory
decision being reviewed that the AER considers may occur
as a conseguence of the Tribuna making a determination
setting aside or varying the reviewabl e regulatory decision.

(2) A party (other than the AER) to areview under this Subdivision may
not raise any matter that was not raised in submissionsto the AER
before the reviewable regulatory decision was made.

71P—Tribunal must make deter mination

(1) If, following an application, the Tribunal grants leave in accordance
with section 71B(1), the Tribunal must make a determination in
respect of the application.

Note—

See section 71Q for the time limit within which the Tribunal must
make its determination.

(2) A determination under this section may—
(& affirm, set aside or vary the reviewable regul atory decision;

(b) remit the matter back to the AER to make the decision
again, in accordance with any direction or recommendation
of the Tribunal.

(3) For the purposes of making a determination of the kind in
subsection (2)(a), the Tribunal may perform all the functions and
exercise all the powers of the AER under this Law or the Rules.

(4) Indeciding whether to remit a matter back to the AER to make the
decision again, the Tribunal must have regard to the nature and
relative complexities of—

(@) thereviewable regulatory decision; and
(b) the matter the subject of the review.

(5 A determination by the Tribunal affirming, setting aside or varying
the reviewable regulatory decision is, for the purposes of this Law
(other than this Part), to be taken to be a decision of the AER.
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71Q—Target timelimit for Tribunal for making a
determination under this Subdivision

(1) The Tribuna must use its best endeavours to make a determination
in respect of the application for review under this Subdivision—

(@ within 3 months after the Tribunal grantsleavein
accordance with this Subdivision (the standard period); or

(b) if the standard period is extended under this section—that
period as extended.

(2) If the Tribunal is unable to make a determination in respect of the
application within the standard period, or that period as extended, the
Tribunal must, by notice in writing, extend the standard period or
that period by a specified period.

(3 The Tribunal must give a copy of the notice to—
(@ theapplicant; and
(b) every other party to the application.

(4) The Tribunal may extend the standard period, or that period as
extended, more than once.

(5) If the Tribunal extends a period, it must publish anoticein a
newspaper circulating generally throughout Australiaand on its
website—

(@) tating that it has done so; and

(b) specifying adate by which it must now use its best
endeavours to make the determination.

71R—M attersto be considered by Tribunal in making
determination

(1) Subject to this section, the Tribunal, in reviewing areviewable
regulatory decision, must not consider any matter other than review
related matter.

(2) TheTribunal, in reviewing areviewable regulatory decision, must
have regard to any document—

(& prepared, and used, by the AER for the purpose of making
the reviewable regulatory decision; and

(b) that the AER has made publicly available.

(3) Inaddition, if in areview, the Tribunal is of the view that a ground
of review has been established, the Tribunal may allow new
information or material to be submitted if the new information or
material—

(& would assist it on any aspect of the determination to be
made; and

(b) was not unreasonably withheld from the AER when it was
making the reviewable regulatory decision.
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(4)

()

(6)

Subject to this Law, for the purpose of subsection (3)(b), information
or material not provided to the AER following arequest for that
information or material by it under this Law or the Rulesisto be
taken to have been unreasonably withheld.

Subsection (5) does not limit what may constitute an unreasonable
withholding of information or material.

In this section—
review related matter means—

(8 theapplication for review and submissions in support of the
application; and

(b) thereviewable regulatory decision and the written record of
it and any written reasons for it; and

() inthe case of areviewable regulatory decision that isa
network revenue or pricing determination—any document,
proposal or information required or allowed under the Rules
to be submitted as part of the process for the making of the
determination; and

(d) any written submissions made to the AER before the
reviewable regulatory decision was made; and

(e) any reports and materiasrelied on by the AER in making
the reviewable regulatory decision; and

(f) any draft of the reviewable regulatory decision; and

(g) any submissions on the draft of the reviewable regulatory
decision or the reviewable regulatory decision itself
considered by the AER; and

(h) thetranscript (if any) of any hearing conducted by the AER
for the purpose of making the reviewabl e regul atory
decision.

Subdivison 3—Tribunal review of AER information disclosure

decisonsunder section 28ZB

71S—Application for review

D

2

©)

A person whose interests are adversely affected by an AER
information disclosure decision may apply to the Tribunal for a
review of the decision.

An application must be made in the form and manner determined by
the Tribunal.

An application may only be made on the ground that—
(8 thedecision was not made in accordance with law; or

(b) thedecision isunreasonable having regard to all relevant
circumstances.
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(4) The person must lodge the application with the Tribunal no later than
5 business days after the date of the notice given under section
28ZB(2), (3) or (6) to which the AER information disclosure
decision relates (whichever isthe later).

(5) An application under this section stays the operation of the decision
until the earlier of—

(& 20 businessdays; or

(b) the making of adetermination by the Tribunal in respect of
the application.

71T—EXxclusion of publicin certain cases

On the application of a party to areview under this Subdivision, the
Tribunal may conduct the review in the absence of the public.

71U—Determination in thereview

(1) Subject to this Division, on receipt of an application under
section 71S, the Tribunal must make a determination in respect of the
application.

(2) A determination under this section must only—
(@ affirmthe AER information disclosure decision; or

(b) forbid disclosure by the AER of the information or
document to which the AER information disclosure decision
the subject of the review relates; or

(c) restrict, as specified in the determination, the intended
disclosure by the AER of the information or document to
which the AER information disclosure decision the subject
of the review relates.

(3) For the purposes of making a determination of the kind in
subsection (2)(a), the Tribunal may perform all the functions and
exercise all the powers of the AER under this Law or the Rules.

(4) A determination by the Tribunal affirming, forbidding or restricting
the AER information disclosure decision is, for the purposes of this
Law (other than this Part), to be taken to be a decision of the AER.

71V—Tribunal must betaken to have affirmed decision if
decision not made within time

(1) Thissection appliesif the Tribunal does not make a determination
under section 71U within 20 business days after an application is
lodged under section 71S.

(2) The Tribuna must be taken to have made a determination under
section 71U affirming the AER information disclosure decision to
which the application relates.
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71W—Assistance from the AER in certain cases

The member of the Tribunal presiding in the review may require the
AER to give information and other assistance and to make reports, as
specified, by the member for the purposes of the review.

Subdivison 4—General

71X—Costsin areview

(1) Subject to this section, the Tribunal may order that a party to a
review under this Division pay all or a specified part of the costs of
another party to the review.

(2) The Tribunal must not make an order requiring the AER or a
small/medium user or consumer intervener to pay the costs of
another party to the review unless the Tribunal considers that the
AER or intervener has conducted their case in the review without
due regard to—

(@ thecoststhat would have to be incurred by another party to
the review as aresult of that conduct; or

(b) thetimerequired by—

(i) theTribuna to hear the review as aresult of that
conduct; or

(ii) another party to prepare their case as aresult of that
conduct; or

(c) thesubmissions or arguments made to the Tribunal by
another party.

(3 The Tribunal may make an order requiring a user or consumer
intervener (that is not a small/medium user or consumer intervener)
that has intervened in the review to pay all or part of the costs of
another party to the review if the Tribunal considers that the
intervener has conducted their case in the review without due regard
to—

(& thecoststhat would have to be incurred by another party to
the review as aresult of that conduct; or

(b) thetimerequired by—

(i) theTribunal to hear the review as aresult of that
conduct; or

(if) another party to prepare their case as aresult of that
conduct; or

(c) thesubmissions or arguments made to the Tribunal by
another party.
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71Y —Amount of costs

If the Tribunal makes an order for costsin areview under this
Division, the Tribunal may in that order fix the amount of costs
payable by a party to the review on—

(@ aparty and party basis; or

(b) asolicitor and client basis; or

(c) anindemnity basis; or

(d) any other basis asthe Tribunal may decide.

71Z—Review of Division

(1) The MCE must cause areview of this Division to be undertaken
within 7 years after the commencement of this Part by a person
nominated by the MCE.

(2) The MCE must specify the matters to be addressed in the review.

(3) The person undertaking the review must, during the review, invite
public comment and submissions about the matters to be addressed
in the review.

(4) The person undertaking the review must report, in writing, to the
M CE on the outcome of the review by the date specified by the
MCE.

Division 3B—Enfor cement of access deter minations

71Z A—Enfor cement of access deter minations

(1) If the Court is satisfied, on the application of a party to an access
determination, that another party to the determination has engaged, is
engaging, or is proposing to engage in conduct that constitutes a
contravention of the determination, the Court may make all or any of
the following orders:

(& anorder granting an injunction on such terms as the Court
thinks appropriate—

(i) restraining the other party from engaging in the
conduct; or

(if) if the conduct involves refusing or failing to do
something—requiring the other party to do that
thing;

(b) anorder directing the other party to compensate the
applicant for loss or damage suffered as aresult of the
contravention;

(c) any other order that the Court thinks appropriate.

(2) Therevocation of an access determination does not affect any
remedy under subsection (1) in respect of a contravention of the
determination that occurred when the determination was in force.
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(3) If the Court has power under subsection (1) to grant an injunction
restraining a person from engaging in particular conduct, or requiring
aperson to do anything, the Court may make any other orders
(including granting an injunction) that it thinks appropriate against
any other person who was involved in the contravention concerned.

(4) A referencein this section to a person involved in the contravention
is areference to a person who has—

() aided, abetted, counselled or procured the contravention; or

(b) induced the contravention, whether through threats or
promises or otherwise; or

(c) beeninany way (directly or indirectly) knowingly
concerned in or a party to the contravention; or

(d) conspired with othersto effect the contravention.

71ZB—Consent injunctions

On an application for an injunction under section 71ZA, the Court
may grant an injunction by consent of all of the partiesto the
proceedings, whether or not the Court is satisfied that the section

applies.
71ZC—Interim injunctions

The Court may grant an interim injunction pending determination of
an application under section 71ZA.

71ZD—Factorsrelevant to granting arestraining injunction

The power of the Court to grant an injunction under section 71ZA
restraining a person from engaging in conduct may be exercised
whether or not—

(a) it appearsto the Court that the person intends to engage
again, or to continue to engage, in conduct of that kind; or

(b) the person has previously engaged in conduct of that kind;
or

(c) thereisanimminent danger of substantial damage to any
person if the first mentioned person engages in conduct of
that kind.

71ZE—Factorsrelevant to granting a mandatory injunction

The power of the Court to grant an injunction under section 71ZA
requiring a person to do a thing may be exercised whether or not—

() it appearsto the Court that the person intends to refuse or
fail again, or to continue to refuse or fail, to do that thing; or

(b) the person has previously refused or failed to do that thing;
or

62 HA GP 103-B OPC 97



10

15

20

25

30

35

National Electricity (South Australia) (National Electricity Law—M iscellaneous Amendments)
Amendment Bill 2007
Amendment of National Electricity (South Australia) Act 1996 as part of the national scheme—Part 2

(c) thereisanimminent danger of substantia damage to any
person if the first mentioned person refuses or failsto do
that thing.

71ZF—Discharge or variation of injunction or other order

The Court may discharge or vary an injunction or order granted
under this Division.

47—Amendment of section 74 of the NEL—Power to serve a notice
(1) NEL, section 74(1)—delete "The" and substitute:
Subject to this section, the
(2) NEL—after section 74(1) insert:

(1a) The AER must, however, serve an infringement notice not later than
12 months after the date on which the AER forms a belief that there
has been a breach of acivil penalty provision.

48—Amendment of section 81 of the NEL—Payment expiates breach of civil
penalty provision
NEL, section 81(a) and (b)—del ete the paragraphs and substitute:
(8 theinfringement penalty is—
(i) paid within the time for payment stated in the notice; and

(i)  not withdrawn by the AER within the time for payment
stated in the notice in accordance with section 79; or

(b) theinfringement penalty is accepted in accordance with section 78.

49—Amendment of the NEL—Deletion of section 84
NEL, section 84—del ete the section

50—Amendment of section 85 of the NEL—Offences and breaches by
cor por ations

NEL, section 85(4)—delete the subsection

51—Amendment of section 86 of the NEL—Proceedings for breaches of
certain provisionsin relation to actions of officers and employees of
relevant participants

NEL, section 86(2)—del ete the subsection

52—Amendment of the NEL—New Subdivision heading inserted into
Division 1 of Part 7

NEL—before section 87 insert:
Subdivision 1—Interpretation
53—Amendment of section 87 of the NEL—Definitions
(1) NEL, section 87, definition of interested person or body—del ete the definition
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(2) NEL, section 87—before the definition of non-controversial Rule insert:
AEMC initiated Rule means a Rule of the kind referred to in section 91(2);

AEMC Rule review means a review conducted by the AEMC under
Division 5 of Part 4;

electricity market regulatory body means—
(@ theAER;
(b) NEMMCO;
(c) theReliability Panel;

market initiated proposed Rule means arequest for a Rule made under
section 91(1) in respect of which the AEMC publishes a notice under
section 95;

more preferable Rule has the meaning given by section 91A;
(3 NEL, section 87—after the definition of non-controversial Rule insert:
proposed Rule means—
(@) amarket initiated proposed Rule; or
(b) aproposa for an AEMC initiated Rule; or
(c) aproposed more preferable Rule;
(49 NEL, section 87, definition of publish—after paragraph (a) insert:

(ab) inrelation to adecision under section 94(2)—publish on the AEMC's
website and make available at the offices of the AEMC;

(5) NEL, section 87, definition of publish—after paragraph (d) insert:

(e) inrelationto areport prepared under section 108A—publish on the
AEMC's website and make available at the offices of the AEMC;

54—Amendment of the NEL—New Subdivision 2 of Division 1 of Part 7
inserted

NEL, section 88—del ete the section and substitute:
Subdivision 2—Rule making tests

88—Application of national electricity objective

(1) The AEMC may only make aRuleif it is satisfied that the Rule will
or islikely to contribute to the achievement of the national electricity
objective.

(2) For the purposes of subsection (1), the AEMC may give such weight
to any aspect of the national electricity objective asit considers
appropriate in all the circumstances, having regard to any relevant
M CE statement of policy principles.
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88A—AEMC must take into account form of regulation factors
in certain cases

In addition to complying with section 88 and 88B, the AEMC must
take into account the form of regulation factors and any other matter
the AEMC considers relevant—

(@ inmaking a Rule that—

(i) specifies an electricity network service as adirect
control network service or negotiated network
service; or

(ii) confersafunction or power on the AER to specify
under a network revenue or pricing determination
an electricity network service (to which the relevant
determination applies) as—

(A) adirect control network service; or
(B) anegotiated network service; or
(b) inrevoking aRule that has been made or isin force that—

(i) specifies an electricity network service as adirect
control network service or negotiated network
service; or

(ii) confersafunction or power on the AER to specify
under a network revenue or pricing determination
an electricity network service (to which the relevant
determination applies) as—

(A) adirect control network service; or
(B) anegotiated network service.
88B—AEMC must takeinto account revenue and pricing
principlesin certain cases

In addition to complying with section 88 and 88A, the AEMC must
take into account the revenue and pricing principlesin making a Rule
for or with respect to any matter or thing specified in items 15 to 24
and 25 to 26J of Schedule 1 to this Law.

55—Amendment of the NEL—New heading to Division 2 of Part 7
NEL—delete the heading to Division 2 of Part 7 and substitute:

Division 2—Minister initiated National Electricity Rules
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56—Amendment of the NEL—New section 90A inserted
NEL—after section 90 insert;

90A—South Australian Minister to make further Rulesrelating
to distribution deter minations consumer advocacy and
other matters

(1) TheMinister in right of the Crown of South Australia administering
Part 2 of the National Electricity (South Australia) Act 1996 of South
Australiamay make Rules—

(&8 for or with respect to any matter or thing referred to in—
(i) items14A and 14B of Schedule 1 to this Law; and
(ii) items 25 to 26H of Schedule 1 to this Law; and

(iii) items 26l and 26J of Schedule 1 to this Law asthey
relate to distribution determinations and access
determinations relating to access disputes about
access to electricity network services provided by
means of a distribution system;

(iv) items 26K, 30A to 30D and 34A to 34C of
Schedule 1 to this Law;

(b) for or with respect to any matter or thing contemplated by,
or is necessary or expedient for the purposes of the items of
Schedule 1 to this Law referred to in paragraph (a);

(c) that revoke or amend a Rule as a consequence of the
enactment of the Australian Energy Market Commission
Establishment (Consumer Advocacy Panel) Amendment Act
2007 of South Australia.

(2) Despite anything to the contrary in this Law, the Minister referred to
in subsection (1) may make a Rule under this section that isa
derogation without a request from any person.

(3) Section 34(3) appliesto the making of Rules under subsection (1) as
if the Rules being made under subsection (1) were Rules being made
by the AEMC.

(4) Assoon as practicable after making Rules under subsection (1), the
Minister referred to in that subsection must—

(& publish notice of the making of the Rulesin the South
Australian Government Gazette; and

(b) makethe Rules publicly available.
(5) Thenoticereferred to in subsection (4)(a) must state—
(@ thedate on which the Rules commence operation; or

(b) if different Rules will commence operation on different
dates, those dates.
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(6) The Rules made under subsection (1) may only be made on the
recommendation of the MCE.

(7) If the Minister referred to in subsection (1) makes Rules under that
subsection, the Minister cannot make another Rule under that
subsection.

57—Amendment of section 91 of the NEL—Initiation of making of a Rule
NEL, section 91(2)—del ete the subsection and substitute:

(2) The AEMC must not make a Rule without a request under subsection
(1) unless—

(&) it considersthe Rule corrects aminor error in the Rules; or

(b) it considersthe Rule involves a non-material change to the
Rules; or

(c) theRuleisinrespect of any matter that is prescribed by the
Regulations as a matter on which it may make a Rule on its
own initiative.

58—Amendment of the NEL—New sections 91A and 91B inserted
NEL—after section 91 insert:

91A—AEMC may make more preferred Rulein certain cases

The AEMC may make a Rule that is different (including materially
different) from a market initiated proposed Rule (amore preferable
Rule) if the AEMC is satisfied that, having regard to the issue or
issues that were raised by the market initiated proposed Rule (to
which the more preferable Rule relates), the more preferable Rule
will or islikely to better contribute to the achievement of the national
electricity objective.

91B—AEMC may make Rulesthat are consequential to a Rule
request

(1) Despite section 91(2), the AEMC may, having regard to a request to
make a Rule under section 91(1), make a Rule that is necessary or
consequential to the Rule that isto be made on that request.

(2) For the purposes of this Part, the AEMC must treat a Rule it may
make under subsection (1) asif it were part of the Rule to be made
on that request.

59—Amendment of section 92 of the NEL—Contents of requestsfor Rules
NEL—after section 92(1)(a) insert:

(ab) must, subject to section 92A, be accompanied by the fee prescribed
by the Regulations (if any); and
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60—Amendment of the NEL—New section 92A inserted
NEL—after section 92 insert:

92A—Waiver of feefor Rulerequests

The AEMC may waive the payment of any fee prescribed by the
Regulations for the purposes of section 92.

61—Amendment of the NEL—New sections 93 and 94 substituted and new
section 94A inserted

NEL, sections 93 and 94—del ete the sections and substitute:

93—Consolidation of 2 or more Rulerequests

(1) If the AEMC considersit necessary or desirable that 2 or more
requests for the making of a Rule should be dealt with together, the
AEMC may—

(a) treat those requests as 1 request for the purposes of this Part
(aconsolidated Rule request); or

(b) treat any later request as a submission in relation to the
earliest Rule request.

(2) For the purposes of this Part, the AEMC may treat a consolidated
Rule as being received by it on the day it receives either the first or
last of the Rule requests forming part of the consolidated Rule
request.

94—  nitial consideration of request for Rule

(1) Subject to this Part, as soon as practicable after receiving a request
for the making of a Rule, the AEMC must consider whether—

(@ therequest for the Rule appears to—

(i) contain the information prescribed by the
Regulations; and

(if)  not be misconceived or lacking in substance; and

(b) the subject matter of the request appears to be for or with
respect to a matter in respect of which the AEMC may make
aRule under this Law; and

Note—

Section 34 and Schedule 1 to this Law specify the subject
matter for Rules.

(c) thesubject matter of the request appearsto relate to the
subject matter of —

(i) aRulemade, or arequest for the making of aRule
under section 91(1) not proceeded with, in the 12
months immediately before the date of making of
that Rule or that request; or
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(i) arequest for the making of a Rule under
section 91(1) in respect of which the AEMC is
taking action under this Division.

(2) If the AEMC considers that, having regard to the matters set out in
subsection (1), it should not take any action under this Division in
respect of the request for the making of the Rule, the AEMC must
make a decision to that effect and inform the person or body, in
writing, that requested the Rule of that decision.

(3) Despite subsection (1) or (2), the AEMC may make a decision to the
effect that it should not take any action under this Division in respect
of the request for the making of the Rule if the person or body that
made the request has not complied with a notice in accordance with
section 94A.

(4) Inmaking adecision under subsection (3), the AEMC must have
regard to any representation it receives under section 94A(4).

(5) A decision under subsection (2) or (3) must—
(8 set out the reasons for the decision; and
(b) begiven to the person or body that made the request without
delay; and
() inthe case where the decision was made only because of the
matters set out in subsection (1)(c)—be published.

(6) Subject to this Part, if the AEMC considers that, having regard to the
matters set out in subsection (1), it should take action under this
Division in respect of the request for the making of the Rule, the
AEMC must publish notice of the request for the making of aRulein
accordance with section 95.

94A—AEMC may request further information from Rule

proponent in certain cases
(1) Thissection appliesif the AEMC—
(@ receivesarequest for the making of a Rule under
section 91(1); and

(b) considers, having regard to the nature and content of the
request, that further information is required from the person
or body that has made the request to assist it to understand
the request's purpose or content.

(20 The AEMC may, by notice in writing, request the person or body
that made the request under section 91(1) to provide the AEMC
further information.

(3) A notice under subsection (2) must specify—

(& thekind of information the AEMC requires from the person
or body; and

(b) thetime within which that information must be provided to
the AEMC.
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(4) A person or body given anotice under this section may make a
written representation to the AEMC asto why it cannot provide the
information specified in the notice within the time specified in the
notice.

62—Amendment of section 95 of the NEL—Notice of proposed Rule
(1) NEL, section 95(1)—delete the subsection and substitute:
(1) Thissection appliesif the AEMC—

(@ considersthat it should take action under this Divisionin
respect of arequest for the making of aRule; or

(b) formsanintention to make an AEMC initiated Rule.
(1@ The AEMC must publish—
(& notice of the request or intention (as the case requires); and
(b) adraft of the proposed Rule; and
(c) any other document prescribed by the Regulations.
(2) NEL, section 95(2)(a)—delete "after” and substitute:
from
(3 NEL—after section 95(2) insert:

(3 Nothing in this Division isto be taken as requiring the AEMC to
publish notices under this section in the same order asit—

(@ considersthat it should take action under this Divisionin
respect of arequest for the making of aRule; or

(b) formsan intention to make an AEMC initiated Rule.
63—Amendment of section 96 of the NEL—Publication of non-controversial or
urgent final Rule deter mination
NEL, section 96(1)—delete "4 weeks' and substitute:
6 weeks

64—Amendment of the NEL—New section 96A inserted
NEL—after section 96 insert:
96A—" Fast track" Ruleswhere previous public consultation by
electricity market regulatory body or an AEMC review
(1) Thissection appliesif—
(8 ané€ectricity market regulatory body has—

(i) madearequest for the making of a Rule under
section 91(1); and

(if)  consulted with the public on the nature and content
of the request before making that request; or
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(b) aperson or the MCE has made arequest for the making of a
Rule under section 91(1) on the basis of —

(i) arecommendation for the making of aRule
contained in a MCE directed review; or

(i) aconclusion for the making of a Rule contained in
an AEMC Rulereview.

(20 The AEMC may take action under this Division in respect of the
request without complying with section 95(2)(a) or 98 if it is of the
opinion that—

(8 inthe case where the request has been made by an electricity
market regulatory body in the circumstances described in
subsection (1)(a)—the consultation conducted by the
electricity market regulatory body was adequate, having
regard to—

(i) thenature and content of that request; and

(if) thekind of consultation conducted by the electricity
market regulatory body;

(b) inthe case where the request has been made by a person or
the MCE in the circumstances described in
subsection (1)(b)—

(i) therequest reflects, or is consistent with, the
relevant recommendation contained in the MCE
directed review or relevant conclusion in the
AEMC Rulereview (as the case requires); and

(if) there was adequate consultation with the public by
the AEMC on the content of the relevant
recommendation or relevant conclusion during the
MCE directed review or AEMC Rulereview (asthe
case requires).

(3) Toavoid doubt—

(8 section 94 appliesto arequest for the making of aRuleto
which this section applies; and

(b) section 97 does not apply to arequest for the making of a
Rule to which this section applies.

65—Amendment of section 99 of the NEL—Dr aft Rule determinations
(1) NEL, section 99(1)—delete the subsection and substitute:

(1) The AEMC must make a draft Rule determination before making a
final Rule determination in relation to the proposed Rule.

(1) Subject to this Part, the AEMC must, within 10 weeks after the date
specified in a notice under section 95, publish—

(@ thedraft Rule determination; and
(b) notice of the making of the draft Rule determination.
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(1b) Inthe case of aproposed Rule to which section 96A applies, the
AEMC must publish the draft Rule determination and notice of the
making of the draft Rule determination within 5 weeks after the date
notice under section 95(14) is published.

(2) NEL, section 99(2)—delete the subsection and substitute:
(2) A draft Rule determination must contain—

(@ thereasons of the AEMC asto whether or not it should
make the proposed Rule, including—

(i) inthe case where the proposed Ruleisnot a
proposed more preferable Rule, the reasons of the
AEMC asto whether it is satisfied the proposed
Rule will or islikely to contribute to the
achievement of the national electricity objective;
and

(if) inthe case of a proposed more preferable Rule, the
reasons of the AEMC as to whether it is satisfied
the proposed more preferable Rule will or islikely
to better contribute to the achievement of the
national electricity objective than the market
initiated Rule request to which the more preferable
Rulerelates; and

(iii) if the AEMC isrequired to take into account the
form of regulation factors or the revenue and
pricing principles, the reasons of the AEMC taking
those factors or principles (as the case requires) into
account; and

(iv) thereasons of the AEMC having regard to any
relevant M CE statement of policy principles; and

(v) thereasonsof the AEMC having regard to any
other matters the AEMC considers relevant; and

(b) if the AEMC determines to make a Rule, a draft of the Rule
to be made; and

(c) any other matters that are prescribed by the Regulations.
(3 NEL, section 99(4)—delete "of the draft Rule determination” and substitute:
referred to in subsection (1a)
66—Amendment of section 101 of the NEL—Pre-final Rule deter mination
hearings
(1) NEL, section 101(1)—delete the subsection and substitute:

(1) The AEMC may (but need not), at any time after publication of a
notice under section 99(1a) and before making afinal Rule
determination, hold a hearing in relation to a draft Rule
determination.
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(1a) In addition, any person or body may request, in writing, within 1
week after the publication of a notice under section 99(1a), the
AEMC to hold a hearing in relation to a draft Rule determination.

(2) NEL—after section 101(2) insert:

(28) Without limiting the reasons why the AEMC may decide not to a
hold a hearing in relation to a draft Rule determination, the AEMC
may decide not to hold a hearing if—

(& the person or body that requests the AEMC to hold a hearing
does not make awritten submission or comment in
accordance with section 100; and

(b) no other person or body requests the AEMC to hold a
hearing.
(3 NEL, section 101(3)—delete the subsection and substitute:

(3) If the AEMC decides not to hold a hearing after a request under
subsection (2), it must give the person or body that requested the
hearing its reasons, in writing, for declining that person's or body's
request.

(49) NEL, section 101(4)—delete "agrees to the request to hold a hearing under this
section” and substitute:

decides to hold a hearing, or agrees to hold a hearing after a request under
subsection (1a)
67—Amendment of section 102 of the NEL—Final Rule deter minations
(1) NEL, section 102(1)—delete the subsection and substitute:

(1) Subject to section 102A, the AEMC must make afinal Rule
determination as to whether to make a proposed Rule.

(1a) Subject to this Part, the AEMC must, within 6 weeks after the period
for written submissions or comments in relation to the draft Rule
determination ends, publish—

(8 thefina Rule determination; and
(b) notice of the making of the final Rule determination.
(2) NEL, section 102(2)—del ete the subsection and substitute:
(2) A fina Rule determination must contain—

(@ thereasons of the AEMC asto whether or not it should
make a Rule, including—

(i) inthe case where the Rule to be made is not a more
preferable Rule, the reasons of the AEMC asto
whether it is satisfied the Rule will or islikely to
contribute to the achievement of the national
electricity objective; and
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(ii)  inthe case where the Rule to be made is amore
preferable Rule, the reasons of the AEMC asto
whether it is satisfied the more preferable Rule to
be made will or islikely to better contribute to the
achievement of the national electricity objective
than the market initiated Rule request to which the
more preferable Rule relates; and

(iii) if the AEMC isrequired to take into account the
form of regulation factors or the revenue and
pricing principles, the reasons of the AEMC taking
those factors or principles (as the case requires) into
account; and

(iv) thereasons of the AEMC having regard to any
relevant M CE statement of policy principles; and

(v) thereasons of the AEMC having regard to any
other matters the AEMC considers relevant; and

(b) any other mattersthat are prescribed by the Regulations.
(3 NEL, section 102(3)—delete "of the final Rule determination” and substitute:
referred to in subsection (1)

68—Amendment of the NEL—New section 102A inserted
NEL—after section 102 insert:
102A—Further draft Rule determination may be made where
proposed Ruleisa proposed more preferable Rule

(1) Thissection appliesif the AEMC proposes to make amore
preferable Rule.

(2) Without limiting this Part, the AEMC may take action again under
sections 99 to 101 in respect of the proposed more preferred Rule
before making a final Rule determination in respect of that Rule.

(3) Sections 99 to 101 apply asif, in section 99(1a), for "the date
specified in a notice under section 95" there were substituted “the
date of the previous Rule determination”.

69—Amendment of section 107 of the NEL—EXxtensions of periods of timein
Rule making procedure
(1) NEL, section 107(1)—delete "in the public interest” and substitute:
necessary
(2) NEL—after section 107(2) insert:

(2a) A notice under subsection (1) may be published at the sametime asa
notice under section 95.
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70—Amendment of the NEL—New section 107A inserted
NEL—after section 107 insert;

107A—AEMC may extend period of time for making of final
Rule determination for further consultation

(1) Thissection appliesif—
(& aperson or body raises an issuein—
(i) asubmission or comment in relation to a draft Rule
determination; or
(i) ahearing held under section 98 or 101; and

(b) the AEMC considerstheissue raised by the person or body
requires further public consultation in relation to the
proposed Rule or draft Rule determination.

(2) Despite anything to the contrary in this Part and without limiting
section 107, the AEMC may, by notice, extend the period of time
specified in section 102 within which it must make afinal Rule
determination.

(3 A notice under subsection (2) must—
(@ bepublished; and

(b) specify anew period of time to apply in the place of the
period of time specified in section 102; and

(c) specify theissue on which the AEMC requires further public
submissions and comments; and

(d) invite written submissions and comments from any person
or body by the date specified in the notice.

(4) Thenew period of time must not have the effect of extending the
relevant period of the time specified in section 102 by more than 4
weeks.

(55 The AEMC may only extend the period of time under this section
before the expiry of the time specified in section 102.

(6) Any person or body, within the period specified in a notice under
subsection (2) may make awritten submission or comment in
relation to the issue specified in the notice.

71—Amendment of section 108 of the NEL—AEM C may publish written
submissions and comments unless confidential
NEL, section 108(3)—delete the note at the foot of the subsection and substitute:

Note—

See also section 31 of this Law and section 24 of the Australian Energy Market
Commission Establishment Act 2004 of South Australia
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72—Amendment of the NEL—New section 108A inserted
NEL—after section 108 insert:
108A—AEMC must publicly report on Rules not made within
12 months of public notification of requests
(1) Thissection appliesif the AEMC—

(& publishes anotice under section 95 in respect of arequest
for the making of a Rule; but

(b) doesnot make afinal Rule determination in respect of that
request within 12 months after the publication of that notice
(thereport trigger date).

(20 The AEMC must prepare areport on the request as soon as
practicable after the report trigger date.

(3 A report prepared under this section must—

(& contain the reasons why the final Rule determination has not
been made within 12 months after the publication of the
notice under section 95; and

(b) specify when the AEMC considersit will make the final
Rule determination; and

() bepublished.
73—Amendment of section 119 of the NEL—I mmunity of NEMMCO and
network service providers
NEL, section 119(7), definitions of network service provider and officer—del ete the
definitions
74—Amendment of section 120 of the NEL—Immunity in relation to failureto
supply electricity
NEL, section 120(4)—delete ", network service provider, officer"”
75—Amendment of section of the NEL—New section 122 and new parts 10 and
11 inserted
NEL—after section 121 insert:

122—Immunity from personal liability of Reliability Panel

(1) No personal liability attaches to a person appointed to the Reliability
Panel for an act or omission in good faith in the performance or
exercise, or purported performance or exercise of afunction or
power of the Reliability Panel under this Law, the Regulations or the
Rules.

(2) A liability that would, but for subsection (1), lie against a person
appointed to the Reliability Panel liesinstead against the AEMC.
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Part 10—Access Disputes

Division 1—Inter pretation and application
123—Definitions

In this Part—

dispute hearing means a hearing conducted by the AER for the
purpose of making an access determination;

party, in relation to an access dispute, has the meaning given by
section 127.

124—Part does not limit how disputes about access may be

raised or dealt with

This Part is not to be taken to limit how a dispute about access to an
electricity network service may be raised or dealt with.

Division 2—Notification of access dispute

125—Notification of access dispute

D

(2

3

Subject to this section, if a prospective network service user or
network service user is unable to agree with a network service
provider about 1 or more aspects of access to an electricity network
service provided by means of, or in connection with—

(& adistribution system; or

(b) atransmission system,
owned, controlled or operated by that network service provider, the
prospective network service user, network service user or network

service provider may notify the AER, in writing, that an access
dispute exists.

Note—

Access disputeis defined in section 2A.

A notification must be accompanied by the fee (if any) prescribed by
the Regulations.

On receiving a notification under subsection (1), the AER must
notify, in writing, of the access dispute—

(@ thenetwork service provider, if a prospective network
service user or network service user (as the case requires)
notified the AER of the access dispute under subsection (1);

(b) the prospective network service user or network service user
(as the case requires), if the network service provider
notified the AER of the access dispute under subsection (1).
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126—Withdrawal of notification

(1) The person who notified the AER of an access dispute under
section 125(1) may withdraw that notification at any time before the
AER makes an access determination in respect of that access dispute.

(2) The notification must be withdrawn by notice in writing.

(3) If the notification iswithdrawn, it is taken for the purposes of this
Part never to have been given.

127—Partiesto an access dispute
The parties to an access dispute are—

(@ the person notifying the AER of an access dispute under
section 125(1); and

(b) aperson notified by the AER under section 125(3); and

(c) if the AER isof the opinion that the resolution of the access
dispute may involve requiring another person to do
something—that other person; and

(d) any other person who appliesin writing to be made a party
and is accepted by the AER as having a sufficient interest.

Division 3—Access deter minations

128—Deter mination of access dispute

(1) Unlessthe AER terminates an access dispute under section 131, the
AER must, subject to this Part and the Rules, make a determination
on access by (as the case requires) the prospective network service
user or network service user.

Note—

A delegate of the AER may make the access determination. See
section 17 of this Law and section 44AAH of the Trade Practices Act
1974 of the Commonwealth.

(2) Inmaking an access determination the AER must comply with this
Part and the Rules.

(3 An access determination must—
(@ beinwriting; and

(b) include a statement of reasons for making the determination;
and

(c) begiven to the parties without delay.

(4) An access determination has effect on and from the date specified in
the determination.
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129—AER may require partiesto mediate, conciliate or engage
in an alternative dispute resolution process

(1) The AER may require the parties, in accordance with the Rules, to
mediate, conciliate or engage in another alternative dispute
resolution process for the purpose of resolving the access dispute.

(2) A party must comply with arequirement under subsection (1).
130—Access deter mination must give effect to network revenue
or pricing determination

The AER must, in making an access determination, give effect to a
network revenue or pricing determination—

(& applying to the electricity network services provided, or to
be provided, that are the subject of the access dispute; and

(b) in effect at the time the determination is made,
(even though that determination may not have been in force when
notification of the access dispute was given).
131—AER may terminate access dispute in certain cases

(1) The AER may at any time terminate an access dispute (without
making an access determination) if the AER considers that—

(@ thenotification of the access dispute was vexatious; or

(b) the subject matter of the disputeistrivial, misconceived or
lacking in substance; or

(c) the party who notified the access dispute had, but did not
avail itself of, an opportunity to engage in negotiationsin
good faith with the other party before that notification; or

(d) aspecified dispute termination circumstance has occurred.

(2) Subject to section 133, the AER may also terminate an access dispute
(without making an access determination) if the AER considers that
the aspect of access about which thereisadispute is expressly or
impliedly dealt with under an agreement between, as the case
requires—

(8 the prospective network service user and network service
provider;
(b) the network service user and network service provider.
(3) Inthissection—

specified dispute termination circumstance means a circumstance
specified by the Rules as being a circumstance, the occurrence of
which, entitles the AER to terminate an access dispute (without
making an access determination).
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132—AER must terminate access disputeif thereis genuine

competition

Despite anything to the contrary in this Part, the AER must terminate
an access dispute (without making an access determination) if the
AER considers that the electricity network service the subject of the
dispute could be provided on a genuinely competitive basisby a
person other than the network service provider or an associate of the
provider.

133—Restrictions on access deter minations

D

)

3

The AER must not make an access determination that—

(& would have the effect of preventing a network service user
obtaining a sufficient amount of an electricity network
service to be able to meet the network service user's
reasonably anticipated requirements, measured at the time
the access dispute was notified; or

(b) subject to subsection (2), isinconsistent with a connection
agreement between the parties to the access dispute.

The AER may make an access determination that is inconsistent with
a connection agreement between the parties to the access dispute if
the AER is of the opinion the connection agreement affects the
quality and security of electricity network service being provided to
another person.

In this section—

connection agreement means an agreement between a network
service provider and—

(& anowner, controller or operator of a generating system
about the connection of that system to a transmission system
or distribution system owned, controlled or operated by the
network service provider; or

(b) aperson who purchases electricity supplied through a
transmission system or distribution system owned,
controlled or operated by the network service provider about
the connection of that person’s loads to that transmission
system or distribution system; or

(c) another network service provider about the connection of
transmission systems or distribution systems (as the case
requires) owned, controlled or operated by the providers.

134—Access deter mination need not requirethe provision of an

electricity network service

An access determination may, but need not, require a network
service provider to provide an electricity network serviceto a
prospective network service user.

80
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Division 4—Variation of access deter minations

135—Variation of access deter minations

(1) The AER may vary an access determination on the application of any
party to the determination. However, it cannot vary the final
determination if any other party objects.

Note—

If the parties cannot agree on a variation, a new access dispute can be
notified under section 125.

(2) Section 133 appliesto avariation under this section as if—

(8 anaccessdispute arising out of the access determination had
been notified when the application was made to the AER for
the variation of the determination; and

(b) the variation were the making of an access determination in
the terms of the varied determination.

Division 5—Compliance with access deter minations

136—Compliance with access deter mination

A party to an access dispute in respect of which an access
determination is made must comply with the access determination.

Division 6—Access dispute hearing procedure

137—Hearing to bein private
(1) Subject to subsection (2), adispute hearing isto bein private.

(2) If the parties agree, a dispute hearing or part of a dispute hearing may
be conducted in public.

(3 The AER may give written directions as to the persons who may be
present at a dispute hearing that is conducted in private.

(4) Ingiving directions under subsection (3), the AER must have regard
to the wishes of the parties and the need for commercial
confidentiality.

138—Right to representation

In adispute hearing a party may appear in person or be represented
by another person.

139—Procedure of AER
(1) Inadispute hearing the AER—

(& isnot bound by technicalities, legal forms or rules of
evidence; and
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2

3

(4)

©)

(b) must act as speedily as a proper consideration of the access
dispute allows, having regard to the need carefully and
quickly to inquire into and investigate the access dispute and
all matters affecting the merits, and fair settlement, of the
access dispute; and

(c0 may informitself about any matter relevant to the access
dispute in any way it thinks appropriate.

The AER may determine the periods that are reasonably necessary
for the fair and adequate presentation of the respective cases of the
parties in the dispute hearing, and may require that the cases be
presented within those periods.

The AER may require evidence or argument to be presented in
writing, and may decide the matters on which the AER will hear oral
evidence or argument.

The AER may determine that a dispute hearing is to be conducted
by—

(@ telephone; or
(b) closed circuit television; or
(c) any other means of communication.

The Rules may make further provision about the procedure for the
conduct of dispute hearings.

140—Particular powersof AER in ahearing

D

)

The AER may do any of the following things for the purpose of
determining an access dispute:

(& giveadirectionin the course of, or for the purpose of, a
dispute hearing;

(b) hear and determine the access dispute in the absence of a
party who has been given notice of the dispute hearing;

(c) ditatany place;
(d) adjournto any time and place;

(e) refer any matter to an independent expert and accept the
expert's report as evidence.

The AER may make an interim determination.

141—Disclosur e of infor mation

D

)

The AER may give an oral or written order to a person not to divulge
or communicate to anyone el se specified information that was given
to the person in the course of an access dispute unless the person has
the AER's permission.

A person must not, without reasonable excuse, refuse or fail to
comply with an order under subsection (1).

Maximum penalty:

82
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(& inthe case of anatural person—3$2 000;
(b) inthe case of abody corporate—$10 000.

142—Power to take evidence on oath or affirmation

(1) The AER may take evidence on oath or affirmation and for that
purpose the AER may administer an oath or affirmation.

(2) The AER may summon a person to appear before the AER to—
(& giveevidence; or

(b) produce such documents (if any) as are referred to in the
summons; or

(c) giveevidence and produce such documents (if any) as are
referred to in the summons.

(3 Thepowersin this section may be exercised only for the purposes of
hearing and determining an access dispute.
143—Failing to attend as a witness

A person who is served, as prescribed by the Regulations, with a
summons to appear as a witness before the AER must not, without
reasonable excuse—

(@ fail to attend as required by the summons; or

(b) fail to appear and report himself or herself from day to day
unless excused, or released from further attendance, by the
AER.

Maximum penalty: $2 000.

144—Failing to answer questionsetc

(1) A person appearing as awitness before the AER must not, without
reasonable excuse—

(@ refuseor fail to be sworn or to make an affirmation; or

(b) refuseor fail to answer a question that the person isrequired
to answer by the AER,; or

(c) refuseor fail to produce a document that he or sheis
required to produce by a summons under this Part served on
him or her as prescribed by the Regulations.

Maximum penalty: $2 000.

(2) Itisareasonable excuse for the purposes of subsection (1) for a
natural person to refuse or fail to answer a question or produce a
document on the ground that the answer or the production of the
document might—

(@ tendtoincriminate the person; or
(b) exposethe person to acriminal penalty.
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(3) Subsection (2) does not limit what is a reasonable excuse for the
purposes of subsection (1).

145—Intimidation etc
A person must not—
(& threaten, intimidate or coerce another person; or

(b) cause or procure damage, loss or disadvantage to another
person,

because that other person—

(c) proposesto produce, or has produced, documentsto the
AER; or

(d) proposes to appear, or has appeared, as awitness before the
AER.

Maximum penalty: $2 000.
146—Party may request AER to treat material as confidential
(1) A party inadispute hearing may—

(@ informthe AER that, in the party's opinion, a specified part
of adocument contains confidential information; and

(b) request the AER not to give a copy of that part to another
party.
(2) Onreceiving arequest, the AER must—

(@ inform the other party or parties that the request has been
made and of the general nature of the matters to which the
relevant part of the document relates; and

(b) ask the other party or parties whether there is any objection
to the AER complying with the request.

(3) If thereisan objection to the AER complying with the request, the
party objecting may inform the AER of the objection and of the
reasons for it.

(4) After considering—
(@ arequest; and
(b) any objection; and
(c) any further submissions that any party has made in relation
to the request,
the AER may decide—

(d) not to give the other party or parties a copy of so much of
the document as contains confidential information that the
AER thinks should not be given; or
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(e) togivetheother party or another specified party a copy of
the whole, or part, of the part of the document that contains
confidential information subject to a condition that the party
give an undertaking not to disclose the information to
another person except to the extent specified by the AER
and subject to such other conditions as the AER determines.

147—Costs

D
2

3

(4)

©)

(6)

Each party isto bear its own costs in a dispute hearing except to the
extent that an order under this section specifies otherwise.

At any time, the AER may order that a party pay al or a specified
part of the costs of another party in adispute hearing.

The AER may make an order under subsection (2) only if satisfied
that it isfair to do so, having regard to—

(8 whether aparty has conducted itself in the dispute hearing in
away that unnecessarily disadvantaged another party by
conduct such as—

(i) failingto comply with an order or direction of the
AER without reasonable excuse;

(if) failing to comply with this Law, the Regulations or
the Rules;

(iif) asking for an adjournment as a result of
subparagraph (i) or (ii);

(iv) causing an adjournment;

(v) attempting to deceive another party or the AER;

(vi) vexatiously conducting an access dispute;

(b) whether aparty has been responsible for prolonging
unreasonably the time taken to complete the dispute hearing;

(c) therelative strengths of the claims made by each of the
parties, including whether a party has made a claim that has
no tenable basisin fact or law;

(d) the nature and complexity of the access dispute;
(e) any other matter the AER considers relevant.

A party to whom an order made under subsection (2) is directed must
comply with the order.

If the AER considers that the representative of a party, rather than
the party, is responsible for conduct described in subsection (3)(a) or
(b), the AER may order that the representative in his or her own
capacity compensate another party for any costs incurred
unnecessarily.

Before making an order under subsection (5), the AER must give the
representative a reasonable opportunity to be heard.
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(7) A representative of a party to whom an order made under
subsection (5) is directed must comply with the order.

(8 If the AER makes an order for costs before the end of an access
dispute, the AER may require that the order be complied with before
it continues with the proceeding.

(9) If the AER makes an order for costs, the AER may fix the amount of
costs itself.

(10) Thissection appliesto costs incurred by the partiesin a dispute
hearing even if the notification of the access dispute to which the
dispute hearing relates is withdrawn.

148—Outstanding costs are a debt due to party awarded the
costs

Costs that are payable under an order under section 147(4) or (7)—

(8 areadebt dueto the party to whom the AER has ordered
that they be paid; and

(b) may be recovered by that party in acourt of competent
jurisdiction.
Division 7—Joint access dispute hearings
149—Definition

In this Division—
nominated dispute has the meaning given by section 150(2).
150—Joint dispute hearing
(1) Thissection appliesif—

(8 theAER isconducting 2 or more dispute hearings at a
particular time; and

(b) 1 or more matters are common to the access disputesin
relation to which the dispute hearings are being conducted.

(2) The AER may, by notice in writing, decide that it will hold ajoint
dispute hearing in respect of such of those access disputes (the
nominated disputes) as are specified in the notice.

(3 The AER may do soonly if it considers thiswould be likely to result
in the nominated disputes being resolved in a more efficient and
timely manner.

151—Consulting the parties

(1) Before making adecision under section 150(2), the AER must give
each party to each nominated dispute a notice in writing—

(& specifying what the AER is proposing to do; and
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(b) inviting the party to make awritten submission on the
proposal to the AER within 10 business days after the notice
isgiven.

(2) The AER must have regard to any submission so made in deciding
whether to do so. The AER may have regard to any other matter it
considers relevant.

152—Constitution and procedure of AER for joint dispute
hearings
Division 6 appliesto the joint dispute hearing in a corresponding
way to the way in which it appliesto a particular dispute hearing.
153—Record of proceedings etc

(1) TheAER as consgtituted for the purposes of the joint dispute hearing
may have regard to any record of the proceedings of the dispute of
any nominated dispute.

(2) TheAER as constituted for the purposes of the dispute hearing of
each nominated dispute may, for the purposes of making an access
determination in relation to the access dispute to which that hearing
relates—

(& haveregard to any record of the proceedings of the joint
dispute hearing; and

(b) adopt any findings of fact made by the AER as constituted
for the purposes of the joint dispute hearing.

Division 8—Miscellaneous matters
154—Correction of access deter minationsfor clerical mistakes
etc
If an access determination contains—
(@) aclerical mistake; or
(b) anerror arising from an accidental slip or omission; or

(c) amaterial miscalculation of figures or a material mistakein
the description of any person, thing or matter referred to in
the determination; or

(d) adefectinform,
the AER may correct the access determination.
155—Subsequent network service provider bound by access
deter minations

(1) An access determination applies to every subsequent network service
provider asif that subsequent network service provider were a party
to the access dispute in respect of which the access determination
was made.
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(2) Inthissection—

subsequent network service provider means a network service
provider (other than the network service provider to whom the access
determination applies) who provides electricity network services by
means of, or in connection with, the distribution system or
transmission system used to provide the electricity network
Sservices—

(@ the subject of the access dispute; and
(b) inrespect of which the access determination was made.
156—Regulations about the chargesto be paid by partiesto
access dispute for AER's costsin dispute hearing
The Regulations may provide for the AER to—

(8 charge the partiesto an access dispute for its costs in the
access dispute; and

(b) apportion those costs between the parties.

Part 11—General

157—Preventing or hindering access
(1) A personwhois—
(8 aregulated network service provider; or
(b) aperson who—

(i) isaparty to an agreement with aregulated network
service provider relating to a regulated network
service; or

(i) asaresult of an access determination is entitled to a
regulated network service; or

(c) anassociate of aregulated network service provider or a
person referred to in paragraph (b),

must not engage in conduct for the purpose of preventing or
hindering the access of another person to a regulated network
service.

(2) For the purposes of subsection (1), a person is deemed to engage in
conduct for aparticular purpose if—

(8 theconduct isor wasengaged in for that purpose or for a
purpose that includes, or included, that purpose; and

(b) that purposeisor was a substantial purpose.

(3) A person may be taken to have engaged in conduct for the purpose
referred to in subsection (1) even though, after all the evidence has
been considered, the existence of that purpose is ascertainable only
by inference from the conduct of the person or of any other person or
from other relevant circumstances.
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(4) Subsection (3) does not limit the manner in which the purpose of a
person may be established for the purpose of subsection (1).

(5) Inthissection—

(8) areferenceto engaging in conduct is areference to doing or
refusing to do any act, including refusing to supply a
regulated network service or, without reasonable grounds,
limiting or disrupting a regulated network service, or
making, or giving effect to, a provision of, a contract or
arrangement, arriving at, or giving effect to, a provision of,
an understanding or requiring the giving of, or giving, a
covenant;

(b) areferenceto refusing to do an act includes areference to—

(i) refraining (otherwise than inadvertently) from
doing that act; or

(i) making it known that that act will not be done.
(6) Inthissection—

regulated network service means a direct control network service or
a negotiated network service.

(7) Subsection (1) does not apply to conduct engaged in in accordance
with an agreement, if the agreement was in force on 30 March 1995.

Example—

An example of conduct which may be prohibited if the requisite purposeis
established is refusing to supply, or limiting or disrupting the supply of, a
regulated network service to anetwork service user or prospective network
service user for technical or safety reasons without reasonable grounds.

158—Failureto make a decision under thisLaw or the Rules
within time does not invalidate the decision
(1) A decision (however described) made under this Law or the Rules by
the AER, AEMC or NEMMCO after the expiry of the period of time
specified by this Law or the Rules for the making of that decision is
not to be taken to be an invalid decision only because the decision is
not made within the specified period of time.

(2) A decision to which subsection (1) applies takes effect on and
from—

(@ theday itismade; or
(b) if it specifies adate for operation or effect that is after the
day it is made, that specified date.
76—Amendment of Schedule 1 to the NEL
(1) Schedule 1 tothe NEL—after item 14 insert:

14A  Thetreatment of parts of atransmission system asforming part of a
distribution system for the purposes of making a network revenue or
pricing determination.
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14B  Thetreatment of parts of adistribution system as forming part of a
transmission system for the purposes of making a network revenue or
pricing determination.

(2) Schedule 1 to the NEL, item 16—delete ", and the methodology for the determination
of those prices’

(3 Schedule 1tothe NEL, item 17—after "power" insert:
relating to the making of atransmission determination
(4) Schedule 1 to the NEL—delete items 19 and 20 and substitute:

19 The economic framework, mechanisms or methodologies to be
applied by the AER for the purposes of item 18.

20 The economic framework, mechanisms or methodologies to be
applied or determined by the AER for the purposes of items 15 and
16 including (without limitation) the economic framework,
mechanisms or methodol ogies to be applied or determined by the
AER for the derivation of the revenue (whether maximum allowable
revenue or otherwise) or pricesto be applied by the AER in making a
transmission determination.

(5) Schedule 1 to the NEL—delete item 22 and substitute:

22 The determination by the AER, for the purpose of making a
transmission determination with respect to services that are the
subject of such adetermination, of allowances for—

(8 depreciation; and

(b) operating costs of aregulated transmission system operator;
and

(c) if theregulated transmission system operator isa
corporation or other body corporate—

(i) theincome tax payable by corporations; or

(i) amounts payable under alaw of thisjurisdiction or
otherwise that are equivalent to income tax that
would be payable by the operator if that operator
were liable to pay income tax; and

(d) arate of return on assets forming part of atransmission
system owned, controlled or operated by aregulated
transmission system operator.

(6) Schedule 1 tothe NEL, item 21—delete "valuation" and insert:
regulatory asset base
(7) Schedule 1 to the NEL, item 23—after "decisions" insert:
including, where applicable, service performance incentive schemes
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(8) Schedule 1 to the NEL—Dbefore item 24(a) insert:
(@) thesubmission to the AER, by aregulated transmission system

operator, of a proposal relating to the revenues or prices to be
regulated by a transmission determination applying to the operator;
and

(9) Schedule 1 to the NEL, item 24(b)—delete "and by affected Registered participants
(within the meaning of section 16(3))"

(10) Schedule 1 to the NEL, items 25 and 26—delete the items and substitute:

25

26

26A

26B

26C

26D

26E

26F

The regulation of revenues earned or that may be earned by owners,
controllers or operators of distribution systems from the provision by
them of servicesthat are the subject of a distribution determination.

The regulation of prices (including the tariffs and classes of tariffs)
charged or that may be charged by owners, controllers or operators
of distribution systems for the provision by them of servicesthat are
the subject of adistribution determination.

Principles to be applied, and procedures to be followed, by the AER
in exercising or performing an AER economic regulatory function or
power relating to the making of a distribution determination.

The assessment, or treatment, by the AER, of investment in
distribution systems for the purposes of making a distribution
determination.

The economic framework, mechanisms or methodologies to be
applied by the AER for the purposes of item 26B.

The economic framework, mechanisms or methodologies to be
applied or determined by the AER for the purposes of items 25 and
26 including (without limitation) the economic framework,
mechanisms or methodol ogies to be applied or determined by the
AER for the derivation of the revenue (whether maximum allowable
revenue or otherwise) or pricesto be applied by the AER in making a
distribution determination.

The regulatory asset base, for the purposes of making a distribution
determination, of assets forming part of a distribution system owned,
controlled or operated by aregulated distribution system operator,
and of proposed new assets to form part of a distribution system
owned, controlled or operated by aregulated distribution system
operator, that are, or are to be, used in the provision of services that
are the subject of adistribution determination.

The determination by the AER, for the purpose of making a
distribution determination with respect to services that are the subject
of such adetermination, of allowances for—

(8 depreciation; and

(b) operating costs of aregulated distribution system operator;
and
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(c) if theregulated distribution system operator is a corporation
or other body corporate—

(i) theincome tax payable by corporations; or

(i) amounts payable under alaw of thisjurisdiction or
otherwise that are equivalent to income tax that
would be payable by the operator if that operator
were liable to pay income tax; and

(d) arate of return on assets forming part of a distribution
system owned, controlled or operated by aregulated
distribution system operator.

26G  Incentivesfor regulated distribution system operators to make
efficient operating and investment decisions including, where
applicable, service performance incentive schemes.

26H  The procedure for the making of a distribution determination by the
AER, including—

(8 thesubmission to the AER, by aregulated distribution
system operator, of a proposal relating to the revenues or
prices to be regulated by a distribution determination
applying to the operator; and

(b) the publication of notices by the AER; and

(c) themaking of submissions, including by the regulated
distribution system operator to whom the distribution
determination will apply; and

(d) thepublication of draft and final determinations and the
giving of reasons; and

(e) theholding of pre-determination conferences.
Regulatory economic methodologies

26l The regulatory economic methodologies (including the use of the
methodology known as the "building block approach™) to be applied
by the AER in—

(& making adistribution determination or transmission
determination; or

(b) amending adistribution determination or transmission
determination; or

(c) making an access determination.
26J The methodology known as "total factor productivity"—

(& asaregulatory economic methodology to be applied by the
AER for the purpose of —

(i) making adistribution determination or transmission
determination; or

(i) amending adistribution determination or
transmission determination; or
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(iii)  making an access determination;

(b) asaneconomic regulatory tool to inform and assist the AER
in applying, or analysing the application of the regulatory
economic methodology known as the "building block
approach” by the AER for the purpose of —

(i) making adistribution determination or transmission
determination; or

(i) amending adistribution determination or
transmission determination; or

(iii)  making an access determination.
Electricity network services

26K  Termsand conditions for the provision of electricity network
Services.

(11) Schedule 1 to the NEL—after item 30 insert:
Access disputes

30A  Specification of disputes as access disputes for the purposes of
Part 10.

30B Notification of access disputes for the purposes of Part 10.

30C  Mattersor things to be considered or applied by the AER in making
an access determination.

30D  Procedure for the hearing of an access dispute under Part 10.
(12) Schedule 1 to the NEL—after item 34 insert:

34A  Specification and classification of electricity network services as
direct control network services or negotiated network services.

34B Reporting and disclosing information to the AER.
34C  Consultation by the AER—
(@ onthemaking of agenera regulatory information order;

(b) before the preparation of a network service provider
performance report.

77—Amendment of Schedule 2 tothe NEL—Clause 1
Schedule 2 to the NEL,, clause 1(2)—delete "32, 33," and substitute:
7,12, 15, 17, 19, 23to 26 and 31 to
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78—Amendment of Schedule 2 to the NEL—Clause 2
Schedule 2 to the NEL—delete clause 2(2) to (5) and substitute:

(2)

3

(4)

©)

If aprovision of this Law, or the application of a provision of this
Law to a person, subject matter or circumstance, would, but for this
clause, be construed as being in excess of the legidative power of the
Legidlature of this jurisdiction—

(@ itisavalid provision to the extent to whichitisnotin
excess of the power; and

(b) theremainder of this Law, and the application of the
provision to other persons, subject matters or circumstances,
is not affected.

Without limiting subclause (2), this Law is not to be construed as
imposing any duty on the Tribunal or AER to perform afunction or
exercise apower if theimposition of the duty would be in excess of
the legislative power of the Legislature of thisjurisdiction.

Note—
The term "function" is defined in clause 10 to include "duty".

In particular, if aprovision of this Law appears to impose a duty on
the Tribunal or AER to perform afunction or exercise a power in
matters or circumstances in which the assumption of the duty cannot
be validly authorised under the law of the Commonwealth, or is
otherwise ineffective, the provision isto be construed asiif its
operation were expressly confined to—

(8 actsor omissions of corporations to which section 51(xx) of
the Constitution of the Commonwealth applies; or

(b) actsor omissions taking place in the course of, or in relation
to, trade or commerce between this jurisdiction and places
outside thisjurisdiction (whether within or outside
Australia); or

(c) actsor omissionstaking place outside Australia, or in
relation to things outside Australia.

This clause does not limit the effect that a provision of this Law
would validly have apart from this clause.

79—Amendment of Schedule 2 to the NEL—Clause 4
Schedule 2 to the NEL—after clause 4(4) insert:

©)

An example (being an example at the foot of a provision of thisLaw
under the heading "Example" or "Examples"') does not form part of
this Law.
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80—Amendment of Schedule 2 to the NEL—Clause 8

(1) Schedule 2 to the NEL, clause 8(1)—delete the definition of extrinsic material and
substitute:

Law extrinsic material means relevant material not forming part of this Law,
including, for example—

(@) material that is set out in the document containing the text of this
Law as printed by authority of the Government Printer of South
Australia; and

(b) arelevant report of acommittee of the Legislative Council or House
of Assembly of South Australiathat was made to the Legislative
Council or House of Assembly of South Australia before the
provision was enacted; and

(c) anexplanatory note or memorandum relating to the Bill that
contained the provision, or any relevant document, that was laid
before, or given to the members of, the Legidative Council or House
of Assembly of South Australia by the member bringing in the Bill
before the provision was enacted; and

(d) the speech made to the Legidlative Council or House of Assembly of
South Australia by the member in moving a motion that the Bill be
read a second time; and

(e) material in the Votes and Proceedings of the L egislative Council or
House of Assembly of South Australiaor in any official record of
debates in the Legislative Council or House of Assembly of South
Australia; and

(f) adocument that is declared by the Regulations to be a relevant
document for the purposes of this clause;

(2) Schedule 2 to the NEL, clause 8(1), definition of ordinary meaning delete "Law." and
substitute:

Law;
(3) Schedule 2 to the NEL, clause 8(1)—after the definition of ordinary meaning insert:
Rule extrinsic material means—
(@) adraft Rule determination; or
(b) afina Rule determination; or
(c) any document (however described)—

(i) relied on by the AEMC in making a draft Rule
determination or final Rule determination; or

(i) adopted by the AEMC in making a draft Rule determination
or final Rule determination.

(4) Schedule 2 to the NEL, clause 8(2)—delete extrinsic material and insert:
Law extrinsic material

HA GP 103-B OPC 97 95



10

15

20

25

30

35

National Electricity (South Australia) (National Electricity L aw—M iscellaneous Amendments)
Amendment Bill 2007
Part 2—Amendment of National Electricity (South Australia) Act 1996 as part of the national scheme

(5) Schedule 2 to the NEL—after clause 8(2) insert:

(2a) Subject to subclause (3), in the interpretation of a provision of the
Rules, consideration may be given to Law extrinsic material or Rules
extrinsic material capable of assisting in the interpretation—

(&) if the provision is ambiguous or obscure, to provide an
interpretation of it; or

(b) if the ordinary meaning of the provision leads to aresult that
is manifestly absurd or is unreasonable, to provide an
interpretation that avoids such aresult; or

(c) inany other case, to confirm the interpretation conveyed by
the ordinary meaning of the provision.

(6) Schedule 2 tothe NEL, clause 8(3)—delete "extrinsic materia” (where twice
occurring) and insert:

Law extrinsic material or Rule extrinsic materia

81—Amendment of Schedule 2 to the NEL—Clause 10
(1) Schedule 2 tothe NEL, clause 10, definition of business day, paragraph (b) of the
definition—after "jurisdictions” insert:
(except the Commonwealth)

(2) Schedule 2 to the NEL, clause 10, definition of make—delete the definition and
substitute:

make includes—
(@) issueor grant; and
(b) revoke and substitute;
82—Amendment of Schedule 2 to the NEL—New Parts 6A and 6B of Schedule
2inserted
Schedule 2 to the NEL—after clause 30 insert:

Part 6A—Evidentiary matters

Division 1—Publication on websites
31AA—Ds¢finitions

In this Division—

relevant AER decision means a decision (however described) or
determination (however described) of the AER under this Law or the
Rules;

relevant notice means a notice under the Rules calling for
submissions or commentsin relation to arelevant decision.

96 HA GP 103-B OPC 97



10

15

20

25

30

35

40

National Electricity (South Australia) (National Electricity Law—M iscellaneous Amendments)

Amendment Bill 2007

Amendment of National Electricity (South Australia) Act 1996 as part of the national scheme—Part 2

31AB—Publication of relevant AER decisions on websites

D

(2

For the purposes of this Law, arelevant AER decision or relevant
notice that is required by this Law or the Rules to be published on a
website is to be taken to be published on the website if—

(@ therelevant AER decision or relevant notice is made
accessiblein full on the website; or

(b) notice of the making or publication of the AER relevant
decision or relevant notice is made accessible on that
website and the relevant AER decision or relevant noticeis
made accessible separately in full on that website or in any
other identified location.

The date on which the relevant AER decision or relevant noticeis
published on the website is the date notified by the AER on the
website as the date of the relevant AER decision's or relevant notice's
publication (being not earlier than the date on which it was first made
so accessible).

Division 2—Evidentiary certificates
31AC—Dsefinitions

In this Division—
acting SES employee has the same meaning asin section 17AA of
the Acts Interpretation Act 1901 of the Commonwealth;

AEMC chief executive means the chief executive of the AEMC
appointed under section 16 of the Australian Energy Market
Commission Establishment Act 2004 of South Australia;

AEMC Commissioner means a Commissioner within the meaning of
the Australian Energy Market Commission Establishment Act 2004
of South Australia;

AER member has the same meaning as in the Trade Practices Act
1974 of the Commonwealth;

relevant notice has the same meaning asin clause 31AA;

SES employee has the same meaning as in section 17AA of the Acts
Interpretation Act 1901 of the Commonwealth.

31AD—Evidentiary certificates—AER

In any proceedings under this Law, a certificate signed or purported
to be signed by an AER member, or an SES employee or acting SES
employee assisting the AER as mentioned in section 44AAC of the
Trade Practices Act 1974 of the Commonwealth, stating any of the
following mattersis evidence of the matter:

(@ astated document is 1 of the following things made, issued,
developed, prepared, promulgated, served, sent, delivered or
given under this Law or the Rules:
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(i) adecision (however described) or determination
(however described);

(ii)  an authorisation under section 20;
(iif) ageneral regulatory information order;
(iv) anotice, notification, direction or requirement;

(b) astated document isacopy of athing referredtoin
paragraph (a);
(c) onastated day, a person was or was not—

(i) given adecision (however described), or
determination (however described);

(it) authorised as an authorised person (within the
meaning of section 19);

(iii) served anotice under section 28 or aregulatory
information notice;

(iv) notified under section 28J;

(d) onastated day any of the following were published on the
AER's website:

(i) adecision (however described) or determination
(however described);

(i) ageneral regulatory information order;
(iii) arelevant notice.

31AE—Evidentiary certificates—AEMC

In any proceedings under this Law, a certificate signed or purported
to be signed by a Commissioner or the AEMC chief executive,
stating any of the following mattersis evidence of the matter:

(8 astated document is 1 of the following things made, issued,
developed, prepared, promulgated, served, sent, delivered or
given under this Law or the Rules:

(i) adecision (however described); or
(i) adetermination (however described);

(b) astated document isacopy of athing referredtoin
paragraph (a);

(c) onastated day a person was or was not given adecision
(however described) or determination (however described);

(d) onastated day arelevant notice was published on the
AEMC's website.
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31AF—Evidentiary certificates—NEMMCO

In any proceedings under this Law, a certificate signed or purported
to be signed by the chief executive officer of NEMMCO, stating any
of the following matters is evidence of the matter:

(@ astated document is 1 of the following things made, issued,
developed, prepared, promulgated, served, sent, delivered or
given under this Law or the Rules:

(i) adecision (however described); or
(i) adetermination (however described);

(b) astated document isacopy of athing referred toin
paragraph (a);

(c) onastated day a person was or was not given adecision
(however described) or determination (however described);

(d) onastated day arelevant notice was published on
NEMMCO's website.

Note—

Thereis no clause 31AG.

Part 6B—Commencement of thisLaw and Statutory
instruments

31AH—Time of commencement of thisLaw or a provision of
thisLaw

If aprovision of an Act of South Australia provides that this Law or
aprovision of this Law shall commence, or be deemed to have
commenced, on a particular day, it shall commence, or be deemed to
have commenced, at the beginning of that day.

31A1—Time of commencement of a Rule

(1) If aRule providesthat the Rule shall commence on a particular day,
it shall commence at the beginning of that day.

(2) If aprovision of an Act of South Australia providesthat aRuleis
deemed to have commenced on a particular day, the Rule shall be
deemed to have commenced at the beginning of that day.

(3) If anotice published in the South Australian Government Gazette
under Division 2 of Part 7 or section 104 provides that a Rule shall
commence on a particular day, the Rule shall commence at the
beginning of that day.
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83—Amendment of Schedule 2 to the NEL—Clause 39
Schedule 2 to the NEL—del ete clause 39(3) and substitute:

(3) The Court must not make a declaration that a person isin breach of a
provision of this Law, the Regulations or the Rules that is not an
offence provision if the person has been convicted of an offence
constituted by conduct that is substantially the same as the conduct
constituting the breach.

(4) Proceedingsfor adeclaration referred to in subclause (3) are stayed
if—
(& criminal proceedings are commenced or have aready been
commenced against the person for an offence; and

(b) theoffenceis constituted by conduct that is substantially the
same as the conduct alleged to constitute the breach.

(5) The proceedings for the declaration referred to in subclause (3) may
be resumed if the person is not convicted of the offence. Otherwise,
the proceedings for the declaration must be dismissed.

(6) Inthisclause—
civil penalty provision has the same meaning as in section 58.

84—Amendment of Schedule 2 to the NEL—Clause 41
Schedule 2 to the NEL—after clause 41(2) insert:
(3) Inthisclause—
statutory instrument includes the Regulations or the Rules.

85—Amendment of Schedule 2 to the NEL—Clause 42
Schedule 2 to the NEL—delete clause 42(2) to (5) and substitute:

(2) If aprovision of the National Electricity Rules, or the application of
aprovision of the National Electricity Rulesto a person, subject
matter or circumstance, would, but for this clause, be construed as
being in excess of the legisative power of the Legislature of this
jurisdiction or the power conferred by this Law under whichitis
made—

(@ itisavalid provision to the extent to whichitisnotin
excess of the power; and

(b) theremainder of the National Electricity Rules, and the
application of the provision to other persons, subject matters
or circumstances, is not affected.

(3 Without limiting subclause (2), the National Electricity Rules are not
to be construed as imposing any duty on the Tribuna or AER to
perform afunction or exercise a power if the imposition of the duty
would be in excess of the legidlative power of the Legislature of this
jurisdiction.
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Note—

Theterm "function" is defined in clause 10 to include "duty".

(4) Inparticular, if aprovision of the National Electricity Rules appears
to impose a duty on the Tribunal or AER to perform afunction or
exercise a power in matters or circumstances in which the
assumption of the duty cannot be validly authorised under the law of
the Commonwealth, or is otherwise ineffective, the provision isto be
construed asif its operation were expressly confined to—

(@ actsor omissions of corporations to which section 51(xx) of
the Constitution of the Commonweslth applies; or

(b) actsor omissions taking place in the course of, or in relation
to, trade or commerce between this jurisdiction and places
outside thisjurisdiction (whether within or outside
Australia); or

(c) actsor omissionstaking place outside Australia, or in
relation to things outside Australia.

(5) Thisclause does not limit the effect that a provision of the National
Electricity Rules, or the provision of this Law under whichiitis
made, would validly have apart from this clause.

86—Amendment of Schedule 3tothe NEL—Clause 1
Schedule 3 to the NEL, clause 1—after the definition of NECA insert:

new commencement day means the day on which section 88 of the National
Electricity (South Australia) (National Electricity Law—Miscellaneous
Amendments) Amendment Act 2007 of South Australia comes into operation;

87—Amendment of Schedule 3 to the NEL—New clause 4A inserted
Schedule 3 to the NEL—after clause 4 insert:

4A—Trangitional arrangementsrelating additional Minister
initiated Rules

(1) Thisclause appliesif the AEMC receives arequest under
section 91(1) for the making of a Rule that relates to a Rule that will
be amended or revoked by an additional Minister initiated Rule
before all of the additional Minister initiated Rules have come into
operation.

(2) Despite anything to contrary in this Law, the AEMC may—

(@ if therequest relatesto a Rule that will be revoked by an
additional Minister initiated Rule—refuse to take action
under Part 7 of this Law in respect of that request; or

(b) if therequest relates to a Rule that will be amended by an
additional Minister initiated Rule—treat the request as a
request for the making of a Rule that relates to the additional
Minister initiated Rule.
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(3) If the AEMC decidesto act under this clause, the AEMC musgt, as
soon as practicable after making the decision—

(@ inform the person or body that made the request of its
decision; and
(b) givethat person, reasonsin writing, for that decision.

(4) Despite anything to the contrary in this Law, arequest for aRulein
respect of which the AEMC has decided to refuse to take action
under Part 7 of this Law must, on the date of that decision, be taken
to have never been made.

88—Amendment of Schedule 3 tothe NEL—New clauses 10A and 10B inserted
Schedule 3 to the NEL—after clause 10 insert:

10A—AER may conduct investigationsinto breaches or possible
breachesof NEL not investigated by NECA

(1) Despite anything to the contrary in this Schedule, the AER may, on
and from the new commencement day, conduct an investigation into
abreach or possible breach of the National Electricity Code.

(2) Inconducting an investigation referred to in subclause (1), the AER
has all the functions, and may exercise al the powers, NECA had
under the old National Electricity Law and National Electricity Code
to conduct an investigation into a breach or possible breach of the
National Electricity Code.

10B—AER may bring proceedingsin relation to breaches of
National Electricity Codein the Court
(1) Inthisclause—

AER breach investigation means an investigation conducted and
completed by the AER in accordance with clause 10 or 10A.

(2) On and from the new commencement day, the AER may bring
proceedings in the Court in respect of an AER breach investigation.

(3) Despite anything to the contrary in clause 2, for the purposes this
clause, sections 17(1)(b) and 44 of the old National Electricity Law
apply to a proceeding under this clause as if—

(8 areferenceto the Tribunal were areference to the Court;
and

(b) areferenceto NECA were areference to the AER.
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89—Amendment of Schedule 3 to the NEL—New clause 18 inserted

Schedule 3 to the NEL—after clause 17 insert:

18—Operation and effect of Rule 6A.21.2 of the National
Electricity Rules

Rule 6A.21.2 of the National Electricity Rulesis deemed to have the
same force and effect asit would have had if, at the time the Rule
was made, section 34(3)(e) (as amended by section 28(2) of the
National Electricity (South Australia) (National Electricity Law—
Miscellaneous Amendments) Amendment Act 2007 of South
Australia) were in force.

Part 3—Amendment of National Electricity (South Australia)

Act 1996 to make consequential amendments

90—Amendment of section 12—Specific regulation-making power

D

@

©)

4
©)
(6)

Section 12(1)—delete subsection (1) and substitute:

(1) Without limiting the generality of section 11, the regul ations may
deal with matters of atransitional nature—

(8 relating to the transition from the application of provisions
of the old National Electricity Law to the application of
provisions of the new National Electricity Law; or

(b) onaccount of any amendments made from time to time to
the new National Electricity Law.

Section 12(2)—after "subsection (1)" insert:
(@
Section 12—after subsection (2) insert:

(2a) Any provision of the regulations that deals with a matter of a
transitional nature under subsection (1)(b) may be expressed to take
effect from atime that is earlier than the beginning of the day on
which the regulations containing the provision are made, not being a
time earlier than the commencement of the relevant amendment.

Section 12(3)(a)—delete "NECA "
Section 12(3)(b)—delete "NECA,"
Section 12(4), definition of NECA—delete the definition
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91—Insertion of section 15

After section 14 insert:
15—Conferral of functionsand powerson Commonwealth

bodies

(1) Clause 2 of Schedule 2 of the National Electricity Law will have
effect in relation to the operation of any provision of this Act, or any
regulation made under this Act, asif the provision or regulation
formed part of the National Electricity Law.

(2) Subsection (1) does not limit the effect that a provision or regulation
would validly have apart from the subsection.

Part 4—Amendment of National Electricity (South Australia)
Act 1996 to addresslocal issues

92—l nsertion of Part 6
After Part 5 insert:

Part 6—Transfer of economic regulation of
electricity distribution to AER—Ilocal provisions

16—Interpretation
(1) InthisPart, unless the contrary intention appears—

EPO means the Electricity Pricing Order made by the Treasurer
under section 35B of the Electricity Act 1996 on 11 October 1999, as
varied from time to time under that Act;

ESCoSA means the Essential Services Commission established
under the Essential Services Commission Act 2002;

ESCoSA distribution determination means the 2005-2010
Electricity Distribution Price Determination made by ESCoSA in
April 2005, as varied from time to time;

ETSA Utilities has the same meaning as in the EPO;

National Electricity Law means the National Electricity Law set out
in the Schedule to this Act asin force from time to time;

NEC means the National Electricity Code;

network services has the same meaning as in the Electricity
Act 1996;

relevant Amendment Act means the National Electricity (South
Australia) (National Electricity Law—Miscellaneous Amendments)
Amendment Act 2007,

relevant day means the day on which the relevant Amendment Act
comes into operation;
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small customer has the same meaning asin the Electricity Act 1996.

(2) A referencein this Part to the National Electricity Law includes a
reference to the old National Electricity Law.

17—Provision of information and assistance by ESCoSA

(1) Despiteany other Act or law, ESC0SA is authorised, on its own
initiative or at the request of the AER—

(@ to provide the AER with such information (including
information given in confidence) in the possession or control
of ESCoSA that is reasonably required by the AER for the
purposes of this Part or the National Electricity Law; and

(b) to provide the AER with such other assistance asis
reasonably required by the AER to perform or exercise a
function or power under this Part or the National Electricity
Law.

(2) Despite any other Act or law, ESCoSA may authorise the AER to
disclose information provided under subsection (1) even if the
information was given to ESCoSA in confidence.

(3 Nothing done, or authorised to be done, by ESCoSA in acting under
subsection (1) or (2)—

(8 constitutes abreach of, or default under, an Act or other law;
or

(b) constitutes a breach of, or default under, a contract,
agreement, understanding or undertaking; or

(c) constitutes a breach of aduty of confidence (whether arising
by contract, in equity or by custom) or in any other way; or

(d) constitutesacivil or crimina wrong; or

(e) terminates an agreement or obligation or fulfils any
condition that allows a person to terminate an agreement or
obligation, or givesrise to any other right or remedy; or

(f) releasesasurety or any other obligee wholly or in part from
an obligation.

18—Price deter minations

(1) The ESCoSA distribution determination continuesin operation for
the purposes of the law of the State despite the amendments to the
National Electricity (South Australia) Law effected by the relevant
Amendment Act until the end of the regulatory period specified by
that determination.

(20 ESCoSA—

(& will continue to be responsible for the operation,
administration and enforcement of the ESCoSA distribution
determination; and

HA GP 103-B OPC 97 105



10

15

20

25

30

35

40

National Electricity (South Australia) (National Electricity L aw—M iscellaneous Amendments)

Amendment Bill 2007

Part 4—Amendment of National Electricity (South Australia) Act 1996 to address |ocal issues

3

(4)

(5)

(b) will ceaseto be responsible to make a further distribution

determination in respect of ETSA Utilities from the relevant
day.

In connection with the operation of subsections (1) and (2)(a), the
National Electricity Law, the Rules, the NEC and the EPO, asin
force from time to time before the commencement of this subsection,
will be taken to continue to apply with respect to the ESCoSA
distribution determination (and the amendments effected by the
relevant Amendment Act will be disregarded).

On or after the relevant day, the AER must, when acting under the
National Electricity (South Australia) Law—

(@
(b)

comply with the requirements under subsection (5); and

give effect to the provisions of the EPO (asin force from
time to time).

The regquirements under this subsection are as follows:

(@

(b)

(©

(d)

the AER must, in making a distribution determination or
approving a pricing proposal for the purposes of the Rules,
ensure that the prices charged to small customers for
network servicesin relation to distribution servicesin the
State are not subject to variation on the basis of |ocation;

the AER must only approve a distribution loss factor that
has been calculated for the purposes of the Rules by ETSA
Utilitiesif the distribution loss factor—

(i) hasbeen calculated on a State-wide basis by
reference to voltage level and proximity of a
customer's metering point to a transformer; and

(if) isnot related to the relative length of adistribution
line involved in supplying electricity to the
customer;

the AER must determine any transmission loss factor using
asingle virtual transmission node for small customers that
has been calculated for the purposes of the Rules by the
holder of alicence under the Electricity Act 1996
authorising the operation of a transmission network on a
State-wide basis,

the AER must ensure that any method of allocation agreed
with ETSA Utilitiesin relation to transmission use of system
costs paid by ETSA Utilities requires the allocation of those
coststo ETSA Utilities small customers on a State-wide
basis that ensures that the rates charged with respect to all
such small customers are not subject to variation on the
basis of location.
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(6) Inconnection with the operation of subsections (4) and (5)—

(@ the EPO will be taken to continue to apply asif the AER
were the Regulator under the EPO; and

(b) for the avoidance of doubt, in the event of an inconsistency
5 between the operation or effect of subsection (5) and the
EPO, subsection (5) prevails.

(7) Subsections (4), (5) and (6) apply until the EPO isvaried or revoked
so that it no longer applies to distribution determinations.

(8) Thissection applies despite any provision to the contrary in the
10 National Electricity Law or the Rules (and, to the extent of any
inconsistency between such a provision and the operation or effect of
this section, this section prevails).
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