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in s 47 of exclusive dealing which has the purpose or effect of substantially
lessening competition in a relevant market. Nor would the per se prohibition of
exclusionary provisions in s 45(2) and 4D be engaged, that proscription
presupposing a contract or arrangement which has the purpose of limiting the
supply or acquisition of goods. Where the statutory regime prescribes the terms
and conditions of the contract, then the contract itself could not be said to

possess the proscribed purpose.

Nor, where the statutory regime prescribed the price at which electricity or
ancillary services are sold and acquired in the market, would any contract
which might arise as a result in relation to the supply or acquisition of that
electricity or those ancillary services have the relevant purpose or effect for the
purposes of the per se prohibition of price-fixing arrangements in s 45A. In
each of these examples, any anti-competitive element in any contract would
have its source in a statutory obligation — eg relating to the structure of the

scheme — beyond the will and control of the contracting parties.

If, on the other hand, it is desired to have the obligations of market participants
entirely as statutory obligations to supply and acquire electricity (and ancillary
services), then the language of Chapter 3 should be adjusted to reflect the
statutory character. This would not necessitate removal of language which has
become common in market transactions, but instead appropriate amendments
to the Code to make clear the legal or juridical basis of steps taken by

participants, and the consequences thereof.

We have been asked to provide an example of how the definition of “bid”
could be redrafted to meet these requirements. The precise language would, of
course, depend on the ultimate structure of the mandatory regulations
governing participation in the market. In general terms, however, “bid” might
be defined in words to the effect of “notification by a market participant of its
preparedness to supply a unit of electricity at a price or prices specified in the
notice, and to dispatch the unit in accordance with the provisions of the

notice”.
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Example 3: Agreements for the provision of non-market ancillary services

135.

136.

In accordance with cl 3.11.4 (and the Glossary), non-market ancillary services
include network control ancillary services (“NCAS”) (services that provide
NEMMCO with a capability to control the real or reactive power flow into or
out of a transmission network), and system restart (the generation service that

assists other generating units to start during a black system condition).

Non-market ancillary services are not acquired by NEMMCO through the spot
market. Instead, the NEC permits NEMMCO to enter agreements for the
provision of such services, in which case NEMMCO must first call for offers
in an invitation to tender: NEC cl 3.11.1(c), 3.11.5. In particular, the NEC
does not prescribe the contents of an agreement for the provision of non-

market ancillary services.

Our opinion in relation to Example 3: Agreements for the provision of non-

market ancillary services

137.

138.

139.

We are asked to advise first, whether the authorisation by the ACCC of the
Code’s provisions in relation to agreements for the provision of non-market
ancillary services would also constitute authorisation of the making and giving

effect to the provisions of such an agreement.

In our opinion, authorisation of these provisions of the Code would not have
the consequence of authorising a particular agreement which itself contained
anti-competitive elements in breach of Part IV of the TPA. All Code
Participants, including NEMMCO, are bound by the TPA. The provisions of
any agreement for the provision of non-market ancillary services entered into
by NEMMCO, or by any other Code Participant, would need to be reviewed,
on a case by case basis, to ensure that it contained no exclusionary provision,
exclusive dealing provision (including third line forcing provision) or provision

substantially lessening competition.

Accordingly, the conversion of these provisions of the Code into rules made
under the NEL, would have no effect upon the risk that Code Participants
(including NEMMCO) who are party to such agreements would breach Part IV

of the TPA where an agreement contained provisions in breach of Part IV.
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Either such an individual agreement is the subject of an authorisation under
Part VII of the TPA in the first place, or not. If not, then questions of
compliance with Part IV cannot be avoided. Whether the NEC has the status
of a code of conduct, or a law, has no bearing upon the question of the

immunity of an agreement for the provision of non-market ancillary services.

Example 4: Connection agreements

140.

Chapter 5 of the NEC requires a Network Service Provider to enter into a
connection agreement with a Code Participant in respect of the connection of
the facilities of the Code Participant to the network of the Network Service
Provider: NEC cl 5.2.3(d)(1), 5.2.4(b)(1), 5.2.5(b)(1), 5.3. While the NEC
does not prescribe all of the terms and conditions which are to be set out in a
connection agreement, it requires the terms and conditions to be set out in a
commercial agreement on reasonable terms (NEC cl 5.1.3(b)), and lists the
conditions that must be contained in the agreement (NEC Schedule 5.6; cl

5.3.6(b), (c)).

Our opinion in relation to Example 4: Connection agreements

141.

Our opinion in relation to connection agreements is relevantly the same as our
opinion in relation to agreements for the provision of non-market ancillary

services (Example 3).

Example 5: System operation agreements

142.

Chapter 4 of the NEC provides that NEMMCO may enter into any contractual
arrangements with competent service providers for the purpose of complying
with its power system security responsibilities: NEC cl 4.3.3(a)(2),4.3.2).
Further, NEMMCO is required to use its reasonable endeavours to arrange the
provision of reactive power facilities and power system voltage stabilising
facilities through agreement with appropriate Network Service Providers:

NEC cl 4.5.1()(2).

Our opinion in relation to Example 5: System operation agreements

143.

Our opinion in relation to system operation agreements is relevantly the same
as our opinion in relation to agreements for the provision of non-market

ancillary services (Example 3), and connection agreements (Example 4).
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The provisions of system operating agreements entered into by NEMMCO
would need to be reviewed, on a case by case basis, to ensure that they contain
no exclusionary provision, exclusive dealing provision or provision
substantially lessening competition. The status of the NEC as law would be
without consequence for the immunity of NEMMCO in respect of a system

operating agreement.

Example 6: Settlement Residue Auctions

145.

146.

147.

Chapter 3 of the NEC provides that NEMMCO may conduct auctions to
determine which person is eligible to enter in to a settlements residue
distribution agreement (“SRD agreement”) for the purpose of distributing a
portion of the interregional settlements residues that arise in respect of an

interconnector that connects two regions in the NEM: NEC cl 3.18.2(a).

We are instructed that, broadly speaking, settiements residue arises where there
is a price separation between the two connected regions; for example due to a
constraint on the interconnector. Under the auction process, certain industry
participants are permitted to bid to NEMMCO for the right to have distributed
to them an amount of money calculated as the price difference multiplied by
the electricity flow across the interconnector. In this way, industry participants
are able to hedge some of their exposure to such price separation. For
example, where there is price separation between two connected regions,
Region A and Region B, such that the price in Region A (which is paid by
Retailer A who buys electricity in that region) is greater than the price in
Region B (which is received by Generator B who sells electricity in that
region), then Retailer A may bid for the right to receive a portion of the
resultant settlements residue (that is, a sum of money calculated by reference to
the price difference) to "offset" the higher price that it pays for electricity in
Region A.

The only persons with whom NEMMCO may enter into SRD agreements are
persons registered with NEMMCO as a Market Customer, a Generator or a
Trader, and who satisfy any criteria specified in the auction rules (NEC cl
3.18.2(b)). Any criteria specified in the auction rules concerning persons with

whom NEMMCO may enter into SRD agreements can only exclude certain
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persons or categories of persons, including a person who would be a “retail
client”, as defined in s 761G (7) of the Corporations Act 2001, if that person
entered into an SRD agreement with NEMMCO: NEC cl 3.18.2(g)(6). We are
instructed that the reason for this exclusion is that NEMMCO has been granted
an exemption from the requirement to hold an Australian financial services
licence in relation to the conduct of settlement residue auctions provided it

only deals with "wholesale clients".

The NEC identifies, in general terms, the matters which must be set out in the
auction rules (NEC cl 3.18.3(a)), including the procedures for conducting and
the timing of auctions; the mechanism for calculating the auction clearing price
in respect of each interconnector; the mechanism for calculating auction
expense fees; the procedures and timetable for billing and settling auction
amounts; and the standard form of any auction participation agreement
between NEMMCO and each auction participant. The NEC also specifies the
principles which NEMMCO must give effect to in developing and amending
the auction rules (NEC cl 3.18.3(b)(3)), including that "the price for each unit
Qf the settlement residue in respect of [an interconnector] will be the same for
all SRD agreements resulting from the same auction and will be equal to the

auction clearing price in respect of the [interconnector] for the auction".

Our opinion in relation to Example 6: Settlement Residue Auctions

149.

150.

We are first asked to consider whether the conversion of these provisions in
relation to settlement residue auctions into rules made under the NEL will
increase the risk that participants in the auction process (including NEMMCO)
will breach Part IV of the TPA on the basis that the auction rules potentially
entail price-fixing through providing for all settlements residue units that are

sold at an auction to be sold at the same price.

The price-fixing issues which arise in relation to settlement residue auctions
are similar to those which arise in relation to Example 2, the determination of
prices, considered above. One difference is that in respect of the spot market,
the NEC provides for the formulae and mechanisms for calculating prices. By
contrast, the rules for settlement residue auctions are specified in general terms

only, and the mechanism for calculating the auction clearing price is not
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152.

153.

154.

155.
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specified, other than in respect of the provision for all settlements residue units
sold at auction to be sold at the same price. For this reason, in the absence of a
specified clearing price, it is not immediately apparent that any s 45A problem
of price-fixing arises in the first place. Nor is it apparent that there is any
relevant “contract, arrangement or understanding” between competitors who

participate in such auctions, in accordance with a rules-based bidding system.

However, for the reasons given in relation to Example 2, much doubt would be
removed by placing the provisions in relation to settlements residue auctions
upon a statutory basis. As discussed above, the per se prohibition of price-
fixing in s 45A presupposes a “contract, arrangement or understanding”. In
principle, no issue of price-fixing could arise if auction participants were

conducting themselves in accordance with a statutorily prescribed regime.

As we understand it, the NEC requires all successful bidders to pay one price,
being the market clearing price, by which is meant the lowest price which will
result in the disposition to bidders of all units available for sale. Thus, bidders
in excess of that price will be successful, but will only have to pay the lowest
price. As we understand it, auction rules (which are not part of, but the making
of which is contemplated by the NEC) provide for each auction participant to
enter into an individual Auction Participation Agreement with NEMMCO to
abide by the auction rules, including the above requirement in relation to the

market clearing price.

In our opinion, no such Auction Participation Agreement with NEMMCO
would have the purpose or effect of price-fixing, as the requirement in relation
to the market clearing price would derive not from any agreement, but instead

from the mandatory provisions of the National Electricity Market Rules.

Second, our instructors note that the NEC does not require NEMMCO to
exclude "retail clients" from participating in settlements residue auctions, but
NEMMCO, having been given the authority to do so, has excluded such

persons.

In our opinion, the conversion of these provisions of the NEC into rules made
under the NEL would result in no increase in the risk (if there be any) that

participants in the auction process (including NEMMCO) will breach Part IV
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of the TPA. The effect of a statutorily imposed regime in relation to
participation in auctions, administered by a regulatory body such as
NEMMCO, would be to avoid altogether the provisions of Part IV because
there would be no capacity for auction participants (or NEMMCO) to agree to

any restrictions upon participation.

Example 7: Technical standards

156.

157.

The NEC contains various provisions concerning technical standards, such as
cl 4.3.4(e) which provides that NEMMCO must develop, in consultation with
Network Service Providers, standards which must be met by Network Service
Providers in arranging and maintaining the required control, monitoring and
secure communications systems. Clause 3.11.4(c)(e) similarly provides that
following consultation with Code Participants, NEMMCO must make
minimum technical ancillary service standards that are required to be met by

all Code Participants who have entered into a connection agreement.

Our instructors are concerned that if these provisions were included in an
arrangement between Code Participants, they could potentially infringe the
TPA on the basis that they have the purpose or effect of substantially lessening
competition as the setting of such standards might act as a barrier to entry to
the relevant market. Alternatively, they might be able to be characterised as

exclusionary provisions or exclusive dealing.

Our opinion in relation to Example 7: Technical standards

158.

159.

In our opinion, for the reasons elaborated in relation to previous examples, the
conversion of these provisions into rules made under the NEL, rather than
being a code authorised by the ACCC under Part VII of the TPA, would result
in no increase in the risk that the setting of such standards by NEMMCO,

following a process of consultation with Code Participants, would breach Part
IV of the TPA.

If NEMMCO, like any other properly constituted regulatory body, were to
administer a statutory regime which empowered it to set standards in relation
to matters such as the security of communications systems, and to do so in

consultation with Code Participants (thus complying with the requirements of



50

procedural fairness), then in our opinion the provisions of Pt IV would be

avoided altogether.

Example 8: Metering

160.

161.

162.

Chapter 7 of the NEC sets out various requirements in relation to the
components of metering installations, the type of, and accuracy requirements
for metering installations, and the performance of metering instillation: for

example NEC, ¢l 7.3.1, 7.3.4, 7.11.

In the case of Victoria, the NEC also contains transitional provisions which
provide that the Local Network Service Provider (that is, distributor) will be
the Responsible Person (that is, the person responsible for providing standard
interval and accumulation metering installations for end-use customers), and
that the relevant retailer must request an offer from the Local Network Service
Provider and, providing it is fair and reasonable, must accept that offer for the

provision, installation and maintenance of the meter: NEC cl 9.9A.2(a), (b),
(c).

Our instructors are concerned that if these provisions were included in an
arrangement between Code Participants, they could potentially infringe the
TPA on the basis that they constitute exclusionary provisions, exclusive
dealing, or provisions that have the effect or likely effect of substantially

lessening competition in the market for electricity or the market for meters.

Our opinion in relation to Example 8: Metering

163.

164.

In our opinion, if the various technical requirements in Chapter 7 of the NEC in
relation to metering installations were placed on a statutory basis, potential

difficulties in terms of Part IV of the TPA would be avoided altogether.

We are considerably less certain, in the case of Victoria, that Part IV problems
in relation to the monopoly presently conferred upon local distributors would
be so easily avoided by the same mechanism. We refer, in particular, to the
per se prohibition in s 47(6) of third line forcing provisions. Close attention
would need to be paid to any treatment of this monopoly (if it is desired to be

maintained) in the proposed rules made under the NEL to ensure there is no
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scope, whatsoever, for any conclusion, other than that the monopoly, in every

aspect, is statutorily imposed and regulated.

Inconsistency with Part IV of the Trade Practices Act

165.

166.

167.

168.

Finally, our instructors are concerned that given that the TPA is a
Commonwealth Act, and that the NEL and National Electricity Market Rules
are, at least to some extent, State laws, there is the potential for direct or
indirect inconsistency between the TPA and the National Electricity Market
Rules, with the result that the latter might be invalid due to the operation of s
109 of the Commonwealth Constitution.

In our opinion, questions of inconsistency would arise only if the approach of
converting the provisions of the NEC to mandatory rules which are part of a
statutory regime for the regulation of the NEM were not to be accepted as
removing the voluntariness which is assumed presently to attach to the
participation of Code Participants in the NEM. However, in our opinion, as we
have sought to elaborate in this advice, a mandatory regime, imposed by the
Parliaments of the participating jurisdictions, and which eliminated any scope

for collusion amongst Participants, would not offend Part IV of the TPA.

If such a regime were imposed, there could be no “contract, agreement or
understanding”, as required by the provisions of Pt IV in relation to
exclusionary provisions (ss 45(2), 4D), or in relation to provisions with the
effect or likely effect of substantially lessening competition (s 45(2)). In
respect of the prohibition of exclusive dealing in s 47, it is conceivable that
conduct, other than that which is carried our in compliance with the mandatory
provisions of the National Electricity Market Rules, could be conduct in a
participating State or Territory jurisdiction involving a breach of s 47.
However, whilst such conduct might be a breach of Federal law, no question of
inconsistency of State and Federal legislation, and hence invalidity of the

National Electricity Market Rules would arise.

In terms of s 46, a Court would not conclude that there was any misuse of
market power on the part of NEMMCO in operating and administering the
National Electricity Market, the prohibition in s 46 requiring that advantage be

taken of one’s substantial degree of market power “for the purpose of”
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eliminating or damaging a competitor, preventing the entry of a person into a
market, or preventing a person from engaging in competitive conduct. Given
NEMMCO’s role as an honest broker, making regulatory rather than
commercial judgments, NEMMCO would be found to exercise a statutory or
regulatory power in the public interest, and not market power which is
necessarily economic in nature or origin: see the authorities discussed above in
relation to s 46, especially Stirling Harbour Services Pty Ltd v Bunbury Port
Authority (2000) 22 ATPR 41-472 per French J at [124].

Our instructors have asked us to consider whether the fact that the TPA
expressly provides a mechanism in s 51 to exclude conduct in compliance with
a State law from Pt IV means that there will be a risk that conduct in
compliance with the National Electricity Market Rules may breach Pt IV. We
are also referred in this connection to s 90B of the TPA, inserted into the TPA
by the Trade Practices Amendment (Australian Energy Market) Act 2004, and
which streamlines the process for the granting of authorisations by the ACCC
by permitting reliance by the ACCC on consultations undertaken by the
Australian Energy Market Commission. In our opinion, neither of these
provisions detracts from the conclusion that if the obligations of Code
Participants under the NEC are drafted as mandatory regulations, there would
be no contract, arrangement, understanding or transaction which attracted the
operation of the prohibitions in Pt IV of the TPA. Both provisions deal with the
possibility that a State law might infringe Pt IV. They say nothing about
whether a particular State law does or does not infringe Pt IV. Our view is that
a State law, such as is contemplated, would not constitute an infringement of Pt

Iv.

It is true, as our instructors note, that there would be potential for s 109
inconsistency if the Code, as a State law, required a corporation to take steps in
breach of Pt IV. Thus, if the Code, as State law, provided that a Code
participant must make a contract with another Code participant which contains
an exclusionary provision, there would be an argument that this was
inconsistent with s 45(2)(a) of the TPA, and invalid by reason of s 109 of the
Constitution. However, we do not understand such possibility to be the main

concern of our instructors in obtaining the present advice, and assume that
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careful drafting could avoid, if not eliminate, any such potential direct

inconsistency.

171.  Section 5S1AAA of the TPA provides that State and Territory laws not directly
inconsistent with Part IV are able to operate concurrently with it.° Clause 6 of
the Australian Energy Market Bill 2004 (Cth) provides that the NEL will apply
as a law of the Commonwealth in the adjacent area of each State and Territm:y.
With reference to s SIAAA and cl 6, our instructors have suggested that whilst
the effect of s 51AAA is that a State law is not invalid where indirectly
inconsistent with a provision of Part IV, a State law may still be directly
inconsistent with a provision of Part IV, and hence invalid by reason of s 109

of the Constitution.

172.  In our opinion, s 5S1AAA of the TPA would having nothing to say about
inconsistency between the TPA and the NEL and the National Electricity
Market Rules, to the extent that the latter are State laws, upon the enactment of
the NEL as Commonwealth law. It is true that s 5S1AAA evinces an intention
not to cover the field, and to permit the concurrent operation of Pt IV of the
TPA, and State and Territory laws. However, that is not the same as the test of
inconsistency from the point of view of s 109 of the Constitution. The s 109
test has been variously formulated, most classically in terms of whether it is
impossible to obey a federal and a State law governing the same conduct (the
impossible-to-obey test’), or whether there is a direct collision between the

federal and State law (the direct collision test®). It is in the application of s 109

8 Section S1AAA of the TPA provides that it is the Commonwealth Parliament's intention that
"a law of a State or Territory should be able to operate concurrently with [Part IV of the
TPA] unless the law is directly inconsistent with [Part IV]".

” For example, Wallis v Downard-Pickford (North Queensland) Pty Ltd (1994) 179 CLR 388
at 398. See discussion by the High Court (Gleeson CJ, Gaudron, McHugh, Gummow, Kirby,
Hayne and Callinan JJ) of the “well settled” applicable principles in Telstra Corporation
Limited v Worthing (1999) 197 CLR 61 at [27].

¥ For example, Victoria v The Commonwealth (1937) 58 CLR 618 at 630, per Dixon J;
Blackley v Devondale Cream (Vic) Pty Ltd (1968) 117 CLR 253 at 258-259; also at 270 per
Taylor J, 272 per Menzies J; Australian Broadcasting Commission v Industrial Court (SA)
(1977) 138 CLR 399 at 406; Dao v Australian Postal Commission (1987) 162 CLR 317 at
335, 338-339. In Australian Mutual Provident Society v Goulden (1986) 160 CLR 339 at 339
the High Court, in a joint judgment, stated that the provision of the State law in question
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to the Federal and State laws in question that the question of inconsistency, and
hence invalidity, is to be determined, and not by reference to s 51AAA of the

TPA.

173.  Finally, we are aware of advice that if the Code were a statutory instrument, it
would still be capable of being an “industry code of practice” for the purpose
of Part VII of the TPA, and hence at risk under Pt [V. We agree that it does
not follow that by merely classifying a form of arrangement, such as a code, as
a statutory instrument the arrangement ceases to have the character of a
contract or arrangement for the purposes of Pt IV. In our opinion, it would not
be the formal designation of the Code as a statutory instrument, rather than as
an “industry code of practice” which would reduce the risk of exposure under
Pt IV. Rather, it would be the imposition of obligations which find their source
in a legislative instrument, rather than in any consensual arrangement between

parties to supply and to acquire electricity, which would avoid the operation of

Pt IV.
174. We so advise. Z//
Chambers NOEL HUTLEY
5 August 2004

Seourd> Prd dcedd

SARAH PRITCHARD

"would qualify, impair and, in a significant respect, negate the essential legislative scheme of
the Commonwealth Life Insurance Act"



