























decision in the regulatory context meets the needs of consumers to the extent
possible given the complex balancing act required.

As has been noted in earlier judicial decisions, concerns about the likelihood
of low thresholds for standing opening ‘the floodgates’ are unwarranted.
Indeed, as Lockhart J noted in the context of standing and judicial review:

It is an argument without substance and reality. There are real constraints
which would discourage people from instituting proceedings whose only
interest is strong views or feelings. The burden of costs, including the risk of
orders for costs being made against them if they lose, and the power of
courts to control their own proceedings, including power to dismiss
proceedings or strike out pleadings if they are vexatious, frivolous or an
abuse of process are examples of some constraints.'®

The Commission’s view is that the issue of who has standing should be
determined by the review body based on threshold issue of whether the
applicant, to provide some examples, is a person whose interests are affected
by the decision (section 27, Administrative Appeals Tribunal Act 1975) or who
has a sufficient interest in the outcome of the decision (section 101 (1AA),
Trade Practices Act 1974) or who is aggrieved by a decision (sections 5 and
6, ADJR Act). Allowing the ACT the discretion to refuse standing to a
vexatious or frivolous applicant or imPosing orders for costs can act as a filter
to unwarranted review applications.’

6. Grounds of review

The Discussion Paper proposes to restrict the grounds of review of its Model
A merits review model to:

e error of the fact-finding by the decision-maker; and

e that the exercise of the decision-maker’s discretion was incorrect or was
unreasonable having regard to all the circumstances.

The grounds are similar to those currently provided for in the GPAL.™

The Commission’s view is that the grounds of review should be unrestricted,
as recommended by the Productivity Commission in its Review of the Gas
Access Regime."® In practice, the tests for establishing ‘unreasonableness’
are indeterminate and difficult to administer without, in effect, undertaking a
full merits review. As such, the Commission considers any review of
‘unreasonableness’ is likely to result in a full merits review.

The Discussion Paper also proposes that an application for review may not
raise any matter that was not raised in submissions to the relevant decision-
maker before the decision was made. The Commission agrees with this
approach unless it can be established to the ACT’s satisfaction that the
matter was not known at the time the initial decision-maker made his or her
decision and the matter is critical to the decision. The ACT should have the
discretion to admit or reject the additional matter where there is evidence to

'® Ogle & Anor v Strickland and Others (1987) 13 FCR 306, paragraph 25. See also Re Wakeman
[1999] ATPR 51-675

' As the ACT currently has the discretion to do under sections 38(10) and 38(11).

'® Section 39(2)

' Where it recommended section 39(2) be repealed.



suggest that it was deliberately withheld from the initial decision-maker by a
participant in the process.

The Discussion Paper states that the grounds of review should be limited
because the costs and delays occasioned by unrestricted review would be too
great. This is particularly so where the regulator has conducted an extensive
consultation as part of its decision-making. The Commission has addressed
these concerns previously and, in part, reiterates here that:

e time and cost considerations cannot take precedence over the importance
of economic regulatory decisions and the consequences of such decision
on network operators, service providers and consumers; and

e any concern with what happens with transmission/distribution pricing
determinations in the event a review cannot be completed can be
addressed by including in the regulatory framework a provision whereby
current determinations can continue until such time as the new
determination is finalised.

Again, as previously suggested, the Commission considers that ‘time targets’
should be included the NEL and NGL, similar to those proposed for decision-
makers in the Trade Practices Amendment (National Access Regime) Bill
2005, to encourage timely decision-making.

y @ Admissible material/evidence

The Discussion Paper states that the ACT will be able to consider all the
material that the original decision-maker had before it at the time of the
decision. While an applicant would not be able to introduce new information
to establish grounds of review, the Discussion Paper proposes that if the ACT
decides on the same material that was before the decision maker that there is
regulatory error then new material may be submitted and taken into account
by the ACT in reaching its decision.

A tribunal undertaking a merits review has an overriding duty, independently
of any submission or concession by the parties, to address all issues on
which its jurisdiction or the proper exercise of the decision making power
depends.20 As such, when fresh evidence is put to a tribunal it is usual for
that tribunal to accept and consider the new evidence. As with grounds of
review not previously put to the original decision-maker, this gives rise to
concerns about gaming.

The starting point in the Discussion Paper is that no new information, issues
or matters can be raised before the review body in order to establish the
grounds of review themselves. The Commission agrees with this approach
unless it can be established that:

e the decision-maker was unaware of the information, or the information did
not exist, at the time of making the decision;

e if the decision-maker had been aware of the information at that time, he or
she may have made it in a materially different way.”’

%0 Kuswardana v Minister for Immigration and Ethnic Affairs (1981) 35 ALR 186

2 See original proposed amendment to the Veterans’ Entitlements Act 1986 (Cth), Schedule 9 item 53
of the Administrative Review Tribunal (Consequential and Transitional) Bill 2000. In the end, this
amendment did not eventuate.



Again, the ACT should have the discretion to admit or reject the additional
information where it is satisfied a stakeholder deliberately withheld the
information from the initial decision-maker.

A further option is that the ACT should be granted a more general and
broader discretion to admit or reject any new material presented to it as part
of a review.

Powers and remedies

The Discussion Paper proposes that under merits review the ACT would be
able to:

e affirm the decision-maker’s decision;
e vary the decision;

e set aside the decision and either make a decision in substitution or remit
to the decision-maker for reconsideration in accordance with any
directions or recommendation.

It also proposes to allow the ACT to suspend the operation of a decision
pending review subject to the NEL or NGL allowing it to do so. As discussed
above, the Commission notes that if the ACT was to suspend the operation of
a decision pending review then the NEL and NGL require provisions that
enable existing/previous determinations to continue to operate until such time
as a decision is finalised.

The Discussion Paper also considers that the ACT as review body should be
required to show level of deference to the decision-making capabilities of the
AER or any other decision maker. The Commission does not consider this is
necessary or appropriate —the ACT is perfectly capable of deciding for itself
the quality and expertise of the relevant decision-maker.

Costs

The Discussion Paper states that reviews by the ACT presently are
undertaken in recognition that a merits review is not adversarial but a formal
mechanism to reconsider and correct a decision. The Discussion Paper
suggests that it should be possible for the ACT to have discretion to make an
award as to costs against an applicant who has not succeeded in making out
any ground of review.

The Commission considers the current approach under section 38(10) of the
GPAL, in which the relevant appeals body may make such orders (if any) as
to costs in respect of a proceedings as it thinks fit, is the preferable approach.
That is, the ACT should have a general discretion to make an award as to
costs. It has had sufficient experience in undertaking merits review to
appreciate the nuances of when and when not to make an award as to costs.
For example, it has said:

A costs order by the Tribunal should not reflect a view as to the
reasonableness or otherwise of the Final Decision or Final Approval of the
ACCC - those determinations are simply the result of the administrative
process. Any costs order should be based upon what takes place during the
review. The ACCC has a proper role in explaining and, in that sense,
defending its decision and should not be deterred from doing so by any
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undue risks as to costs. That does not mean, of course, that it is entitled to
pursue that course regardless of cost and time and regardless of the
arguments marshalled by the proponent. ... the proceeding is not strictly
adversarial and the ACCC is strictly not a contradictor. Participation in a
review of this kind is part of the administrative process, the cost of which is
part of the cost of the process in the normal case.”

10. Appropriate review body

The Discussion Paper notes correctly that economic regulatory decisions
involve complex and not-yet-settled economic concepts. Consequently
expertise is a critical factor in providing for review of these decisions. Where
it is a merits review the review body must have the skills, expertise and
information available to ensure that the review outcome is a better one that
the initial decision-maker. The Discussion Paper then provides a summary of
the different review bodies that may or may not be appropriate in the context
of reviewing economic regulatory decisions in gas and electricity before
concluding that on balance the ACT is the most likely review body to
undertake any merits review proposed by the Discussion Paper.

The Commission agrees that the ACT is the most appropriate review body to
undertake not just the Model A merits review proposed by the Discussion
Paper but a full merits review with all the associate discretions proposed by
the Commission.

As noted previously, the ACT has considerable experience and expertise in
conducting complex regulatory reviews and to use expert input to assist it in
doing s0.” In addition to the expertise and skills the ACT has acquired, it is
able to draw on the expertise of the regulator who made the original decision
plus all documentation used by the regulator toward reaching that decision,
including submissions.
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= Application by East Australian Pipeline Limited [2005] ACompT 1, paragraph 18. See also Epic
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% See notes 10 and 11 for example of reviews conducted by the ACT.
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